UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

STATE EMPLOYEES BARGAI NI NG
AGENT COALITION, ET AL.,

Plaintiffs,
VS. : Gvil No. 3:03CVv221 (AVQO)

JOHN G ROW.AND ET AL.,
Def endant s.

RULI NG ON THE DEFENDANTS' MOTI ON TO DI SM SS

~ This is an action for noney damages and injunctive relief
brought pursuant to 42 U S.C. 8§ 1983 and all eging violations of
the United States Constitution. The plaintiffs, State Enpl oyees
Bar gai ning Agent Coalition (“SEBAC’), and twelve of thirteen
uni ons that conprise the SEBAC along with five individually naned
uni on nmenbers, allege that the defendants, Connecticut Governor
John Rowl and and the Connecticut Secretary of the Ofice of
Pol i cy and Managenent, Marc Ryan (“the defendants” or “Row and”
and “Ryan”) violated their constitutional rights when in the fal
of 2002, they ordered the lay-offs of approximately 3,000 state
uni on enpl oyees.

The defendants now nove for dism ssal pursuant to Fed. R
Cv. P. 12(b)(1) on grounds that: (1) the anended conplaint is
barred by the doctrine of absolute legislative immunity; (2) the
anended conplaint is barred by the El eventh Arendnent to the
United States Constitution; and (3) the defendants are entitled
to qualified inmunity with respect to any award of nobney danages.
The defendants have al so noved for dism ssal pursuant to Fed. R
Cv. P. 12(b)(6) on grounds that various counts of the anended

conplaint fail to state a claimfor which relief may be granted.



For the reasons hereinafter set forth, the notion is DENIED to
the extent it seeks dism ssal for want of federal subject matter
jurisdiction. Further, the notion is DENIED W THOUT PREJUDI CE to
the extent it seeks dism ssal on various counts for failure to
state a claim

FACTS

Exam nati on of the anended conplaint, the notion to dismss,
t he acconpanyi ng nenorandum of | aw and the responses thereto,
reveal the follow ng factual background.

A. Backgr ound

This lawsuit arises out of a decision of the Governor of
Connecticut in Decenber of 2002 to term nate the enpl oynent of
sone 3, 000 unionized state enployees all in the nane of required
budgetary savings. As the rules governing formation and
nodi fication of the state budget are rel evant background, they
are recited as foll ows.

The constitutional® and statutory scheme for budget

! Conn. Const. Art. 11l 8§ 18 (a), as adopted in Article
XXVIT1 of the amendnents (constitutional bal anced budget
requi renent: “The anmount of general budget expenditures
aut horized for any fiscal year shall not exceed the estimted
anount of revenue for such fiscal year.”); see also Conn. Const.
Art. 11l 8 18 (b) as adopted in Article XXVII1 of the anmendnents
(constitutional spending cap: “The general assenbly shall not
aut horize an increase in general budget expenditures for any
fiscal year above the ampunt of general budget expenditures
authorized for the previous fiscal year by a percentage which
exceeds the greater of the percentage increase in personal incone
or the percentage increase in inflation, unless the governor
decl ares an energency or the existence of extraordinary
circunstances and at | east three-fifths of the nmenbers of each
house of the general assenbly vote to exceed such limt for the
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adm nistration in Connecticut is a mx of |egislative and
executive responsibilities.? The Governor is charged by law with
presenting a budget plan to the general assenbly every two years.
Conn. Gen. Stat. 8 4-72 and 8 4-73. On a quarterly basis, each
budget ed state agency nust submt to the Governor, through the
Secretary of OPM a requisition for a quarterly allotnment. Conn
Gen. Stat. 8§ 4-85(a). The Governor may di sapprove of the request
if he/she determ nes that a change in circunstances since the
adoption of budget requires a nodification. Conn. Gen. Stat. 4-
85(b)(1). Before any nodification is effected, the Governor nust
file a report with the joint standing commttee of the general
assenbly charged with responsibility for budget appropriations
describing the change in circunstances requiring budget
reductions. Id. The Governor is also nmandated, by |law, to devise
and inplenment a plan to prevent a budget deficit if a deficit of
nore than one percent of the state’'s general fund of
appropriations is projected. Conn. Gen. Stat. 8 4-85(b)(2).

B. The Amended Conpl ai nt

In June of 2001, the general assenbly approved a budget for
the state of Connecticut to control through 2003. 1In the fall of

2002, however, the state faced a budget crisis.® Thereafter,

pur poses of such energency or extraordinary circunstances. . .").
> See Conn. Gen. Stat. § 4-69 through § 4-107a.

® Al t hough the anended conpl ai nt does not allege that during
the fall of 2002, a budget crisis existed in the State of
Connecticut, the court is authorized to take judicial notice of
this fact based on evidence in the record. The court is further
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Governor John Rowl and and the Connecticut Secretary of the Ofice
of Policy and Managenent (“OPM ), Marc Ryan (“the defendants”)
demanded nore than 450 mllion dollars annually in concessions
fromstate enpl oyee unions (“the plaintiffs”) under various
col | ective bargaining agreenents.

The anended conplaint alleges that, to coerce the plaintiffs
i nto maki ng concessi ons, the defendants threatened to term nate
state union workers. Wen all contract concessions were not
forthcom ng, the defendants, through executive orders, began
i npl enenting lay-offs of over 3,000 union enployees. The anmended
conplaint alleges that the defendants wongfully singled out
uni on enpl oyees for lay off, notivated by the desire to retaliate
agai nst political opponents, as evidenced by Row and’ s statenent
that his “natural enem es have been the unions.” As further
evi dence of Row and’ s anti-union aninus, the anmended conpl ai nt
al l eges that during Row and’s 2002 re-el ection canpaign, all but
one of the unions endorsed his opponent. The union supporting
Rowl and was the Connecticut State Police Union (“CSPU). In the
course of soliciting this endorsenment, Row and allegedly told
CSPU uni on | eadership that he would not lay off any state
troopers. No CSPU nenbers were selected for the lay-offs at
i ssue here, even though state enpl oyees perform ng police

functions in other unions have been selected for lay off. The

authorized to consider this fact in conjunction with the
defendants’ notion to dism ss pursuant to Fed. R GCv. P.
12(b)(1). See Antares Aircraft, L.P. v. Federal Republic of
Ni geria, 948 F.2d 90, 96 (2d G r. 1991).
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uni on enpl oyees selected for lay-off were all nmenbers of unions
that did not support Row and.

STANDARD
A court nust grant a notion to dism ss brought pursuant to
Fed. R Cv. P. Rule 12(b)(1) where a plaintiff has failed to

establish subject matter jurisdiction. Golden Hill Paugussett

Tribe of Indians v. Wicker, 839 F. Supp. 130, 136 (D. Conn. 1993).

In analyzing a notion to dismss pursuant to Fed. R Cv. P.
12(b) (1), the court nust accept as true and nust draw i nferences

in favor of the plaintiff. Capitol Leasing Co. v. F.D.1.C., 999

F.2d 188, 191 (7th Cr.1993). Were a defendant chall enges the
district court’s subject matter jurisdiction, the court may
resol ve disputed factual issues by reference to evidence outside

t he pl eadi ngs, such as affidavits. Antares Aircraft, L.P. v.

Federal Republic of N geria, 948 F.2d 90, 96 (2d G r.1991).

DI SCUSSI ON

1. Absolute Legislative Imunity

The defendants first nove to dism ss the anmended conpl ai nt
pursuant to Fed. R Cv. P. Rule 12(b)(1) on grounds that it is
barred by the doctrine of absolute legislative imunity.
Specifically, they argue that they are entitled to absol ute
| egi slative immunity because their “actions in laying off state
enpl oyees to achi eve budgetary savings were an exercise of [their

| awful authority] and, [as broad based policy actions] were



| egislative in nature” and authorized by Conn. Gen. Stat. § 4-
85(b). In response, the plaintiffs maintain that the defense is
unavai |l abl e because the actions condemmed here, i.e., demandi ng
col |l ective bargai ni ng agreenent concessions, threatening job
term nations of union nenbers, and elimnating sone 3,000 union
j obs, were effectuated by executive actions and not by
establ i shed | egislative procedures.

At this juncture, discovery is required before the court can
determ ne whether the defendants are entitled to the defense.
“The principle that | egislators are absolutely imune from
liability for their activities has |ong been recognized in Angl o-

Anerican law.” Bogan v. Scott-Harris, 523 U S. 44, 49, 118 S.

. 966, 970 (1998). “Recognizing this venerable tradition, [the
United States Supreme Court has] held that state and regi onal

| egislators are entitled to absolute immunity fromliability
under 8§ 1983 for their legislative activities.” [1d. The
rationale for the defense is that “the exercise of |egislative

di scretion should not be inhibited by judicial interference or

distorted by the fear of personal liability.” 1d. (citing

Spallone v. United States, 493 U. S. 265, 279, 110 S.C. 625, 634

(1990)).
“Absolute legislative imunity attaches to all actions taken
‘“in the sphere of legitimate | egislative activity.’” Bogan, 523

U S at 54 (quoting Tenney v. Brandhove, 341 U S. 367, 376, 71




S.Ct. 788 (1951)). Acts within the sphere are those that are
both: (1) substantively legislative, i.e., acts that involve
policy making; and (2) procedurally legislative, i.e., passed by

means of established | egislative procedures. Ryan v. Burlington

County, 889 F.2d 1286, 1290-91 (3d Cr. 1989). “The test for
determ ning whether an act is legislative ‘turns on the nature of
the act, rather than on the notive or intent of the official

performng it.’” Harhay v. Town of Ellington Bd of Edu., 323

F.3d 206, 210 (2d Gr. 2003). “This approach to imunity lawis

a ‘functional’ one.” Harlowyv. Fitzgerald, 457 U S. 800, 810,

102 S.&. 2727, 2734 (1982). Hence, “officials outside the
| egi sl ative branch are entitled to legislative imunity when they
performlegislative functions. . .” Bogan, 523 U. S. at 55.

In Bogan v. Scott-Harris, 523 U S. 44 (1998), the United

States Suprene Court considered the reach of absolute |egislative
immunity in a lawsuit brought against a |ocal, executive branch
official. 1d. 1In that case, an aggrieved city adm nistrator
sued the mayor* for introducing a budget that, after being
approved by the city council, elimnated her job through a city
ordinance. |1d. The city admnistrator clainmed that the

ordi nance was actually notivated by racial aninus and by a desire

to retaliate against her for the exercise of First Amendnent

*The city adnministrator also sued the vice president of the
city council and other officials.
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rights. 1d. at 44. Although the city adm nistrator prevailed at
trial on the First Anendnent claim the United States Suprene
Court reversed, concluding that the mayor was entitled to
absolute legislative immunity because the ordinance “reflected a
di scretionary, policymaking decision inplicating the city’s
budgetary priorities and its services to constituents” id. at 45,
— actions that, in the Court’s view, “were integral steps in the
| egi sl ative process.” 1d. at 55.

This court cannot say that the actions condemmed here were
integral steps in the legislative process. 1In this case the
Governor faced a budget crises in the fall of 2002 and, as the
state’s chief executive officer, exercised his discretion to
reduce expenditures by demandi ng col | ective bargai ni ng agreenent
concessions and by elimnating sonme 3,000 union jobs through
executive order. This action was substantively |egislative
because it reflected a discretionary, policymaking decision
inplicating the state’'s budgetary priorities and its services to
constituents. However, the |loss of jobs cane about through
executive order — a quintessentially executive function. For
t hat executive function to be entitled to legislative imunity,
it must have been authorized by sone |egislative schene. See

e.g., Dwonzyok v. Balt. County, 328 F. Supp. 2d 572, 579-80 (D

Md. 2004) (discussing Bogan and holding that city was entitled to

absolute legislative inmmunity because the elimnation of the



plaintiff’s job resulted froma reorgani zati on plan enacted by

the local legislature as part of a budgetary process).

The defendants point to a state statute, Conn. Gen. Stat. 8§
4-85(b), as authorizing the executive action here. Wile that
statute gives the Governor the discretion in a budget crisis to
nmodi fy a previously adopted budget, the record is devoid of any
evi dence that the governor invoked that authority when ordering
the job terminations here.®> For these reasons, the court is
unabl e to conclude that the actions conpl ai ned of were
legitimately |l egislative, constituting integral steps in the
| egi sl ative process of which the defendants are absol utely

i nmune.

>In Abbey v. Rowl and, 359 F. Supp.2d 94 (D. Conn. 2005),
the court took judicial notice of Connecticut’s budget crisis
during the fall of 2002 and specifically found that “the State of
Connecticut in the autum of 2002 was facing a projected budget
deficit of nore than one percent and that, as a result, Governor
Rowl and was acting pursuant to the nandate of [Conn. Gen. Stat. 8§
4-85(b)[(2)] [in ordering the layoffs].” Id. at. 98. Although
the record in this case supports a finding that the state faced a
budget crisis in the fall of 2002, there is no evidence to
support a finding that there existed a projected budget deficit
of nore than one percent, or that Governor Row and was acting
pursuant to Conn. Gen. Stat. 8 4-85(b) in ordering the layoffs
here. In this regard, before invoking the authority to nodify a
budget under 8 4-85(b)(1), the Governor was required to furnish a
report describing the circunstances of the projected budget
deficit to the joint standing conmttee having cogni zance of
matters relating to state finance, revenue and bonding. Before
i nvoking the authority to nodify a budget under 8§ 4-85(b)(2), the
Governor was required to furnish not only a report, but also his
plan to prevent the deficit. The record contains no such report
or plan, or even an affirmation that the Governor had invoked his
aut hority under 8§ 4-85(b).




2. El event h Anendnent | mmunity

The defendants next nove to dism ss the anended conpl ai nt
pursuant to Fed. R Civ. P. 12(b)(1) on grounds that it is barred
by the El eventh Amendnent to the United States Constitution.
Specifically, they argue that although the | awsuit nanmes two
public officials, it is in essence a suit against the state and
therefore subject to the El eventh Anendnent bar. |In addition,

t he defendants argue that “special sovereignty interests” as

articulated by the Suprenme Court in Idaho v. Coeur d’ Al ene Tribe,

521 U. S. 261, 269 (1997), mlitate in favor of declining
jurisdiction to the extent the anended conpl ai nt seeks
prospective injunctive relief under Ex parte Young, 209 U S. 123

(1908) .

In response, the plaintiffs maintain that the El eventh
Amendnent does not bar clainms for noney damages agai nst the
defendants in their individual capacities, and that, in

accordance wth Ex parte Young, 209 U S 123 (1908) and the

Suprene Court’s recent decision in Verizon Maryland v. Public

Service Comm ssion of Maryland, 535 U. S. 635 (2004), the court

has jurisdiction to adjudicate clains for prospective injunctive

relief without regard to so called special sovereignty interests.
The El eventh Amendnent bars “citizens from bringing actions

agai nst states for noney damages, absent consent.” Atasadero

State hospital v. Scanlon, 473 U.S. 234, 105 S.C. 3142 (1985).

It is well established, however, that the El eventh Amendnent does

not bar an action seeking prospective injunctive relief with
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respect to ongoing violations of federal law. Ex parte Young,

209 U. S. 123 (1908). Courts have recogni zed that where a public
enpl oyee seeks reinstatenent to enploynent termnated in all eged
violation of his constitutional rights, the constitutional wong

is ongoing for purposes of jurisdiction. Elliott v. H nds, 786

F.2d 298, 302 (7'" Gir. 1986); see also Shane v. State of

Connecticut, 821 F. Supp. 829, 832 (D. Conn. 1993) (“the Eleventh

Amendnent does not bar an action seeking prospective injunctive
relief, such as reinstatenent or restoration of enploynent
benefits”).

In Idaho v. Coeur d’ Alene Tribe, 521 U S. 261 (1997),

the Supreme Court considered whet her the El eventh Amendnent
barred an Indian tribe fromseeking declaratory relief against
the state of Idaho and its officials, establishing the tribe’'s
rights to certain |lands held by the state and shifting
substantially all benefits of ownership and control to the tribe.
Id. The Court found that the claimwas a functional equival ent
of a quiet title action wwth respect to historically sovereign

| ands that inplicated Idaho’s special sovereignty interests and
was therefore barred by the El eventh Amendnent. 1d. at 281-82.
Justice Kennedy, joined by Chief Justice Rehnquist, agreed that
special or core sovereignty interest can limt |awsuits that seek
declaratory or injunctive relief against states where the relief
requested woul d be so nuch of a divestiture of the state’s
sovereignty as to render the suit as one against the state

itself. 1d. at 283-87. A mgjority of the Court, however, have
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agreed that this standard is vague and, accordingly, in
determ ni ng whet her the El eventh Anendnent presents a bar to
suit, lower courts need only “conduct a straightforward inquiry
into whether [the] conplaint alleges an ongoing violation of
federal |aw and seeks relief properly characterized as

prospective.” Verizon Maryland v. Public Service Commi ssion of

Maryl and, 535 U. S. 635, 645 (2004) (quoting Coeur d’ Al ene, 521

U.S. at 296)).

Wth respect to noney danmages, the El eventh Amendnent
presents no obstacle so long as the suit is against a state
official in his individual capacity. Shane, 821 F. Supp. at 832.
“But even when a suit is against a public officer in his or her
i ndi vi dual capacity, the court is obliged to consider whether it
may really and substantially be against the state.” Luder v.
Endi cott, 253 F.3d 1020, 1023 (7' Gir. 2001). Hence, “a suit
nom nal | y agai nst state enployees in their individual capacities
t hat denonstrably has the identical effect as a suit against the
state is [] barred.” 1d. “[A] suit is against the sovereign if
‘the judgnent sought would expend itself on the public treasury
or domain, or interfere wwth the public admnistration,’ or if
the effect of the judgnment would be to restrain the governnent

fromacting, or to conpel it to act.’” Pennhurst State Sch. &

Hosp. v. Halderman, 465 U. S. 89, 102 n.11 (1984).

The present action seeks an order reversing thousands of
state enpl oynent decisions and to conpel the state to nmake the

plaintiffs whole for all financial |osses arising fromthe
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def endants’ actions. Such relief, if granted, could hardly be
acconplished in the absence of substantial interference with
public adm nistration or the | oss of substantial public
resources. Consequently, this action, though nom nally agai nst
the Governor and the Secretary of OPM is a suit against the
state. Any claimfor noney damages, to include back-pay or
retroactive benefits, is barred by the El eventh Anendnent.
Because the anmended conpl aint all eges unconstitutional job
term nations, that is, an ongoing violation of federal |aw and
seeks relief properly characterized as prospective, the El eventh
Amendnent presents no bar to the extent the action seeks
prospective injunctive relief against the defendants in their
official capacities.®

3. Qualified Inmmunity

The defendants next argue that they are entitled to
qualified imunity because, in their view, it was objectively
reasonable for themto believe that their actions, in laying off
uni oni zed state enployees, were in furtherance of their
constitutional and statutory duties and did not violate the First
Amendnent. I n response, the plaintiffs maintain that qualified

immunity is unavail able to the defendants because, when view ng

® Even if the court were required to consider whether,

under l1daho v. Coeur d'Alene Tribe, 521 U S. 261 (1997), there
exi st a special sovereignty interest foreclosing relief avail able
under Ex parte Young, the court would be hesitant to conclude -
in the absence of nore extensive briefing — that granting the
relief requested here would inperm ssibly divest the state of its
control over a core sovereign interest.
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t he amended conplaint in the |light nost favorable to the
plaintiffs, it was not objectively reasonable for the defendants
to have believed that selecting the plaintiffs for layoff on
account of their union nenbership would be constitutionally
perm ssi bl e.

Governnment officials performng discretionary functions are
entitled to qualified immunity from noney damages if “(1) their
conduct does not violate clearly established constitutional
rights, or (2) it was objectively reasonable for themto believe

that their acts did not violate those rights.” diveira v.

Mayer, 23 F.3d 642, 648 (2d Gr. 1994).

Al t hough the defendants maintain that, in their view, it was
obj ectively reasonable for themto believe that their actions did
not violate the constitution, their view does not control on a
notion to dismss. Rather, exam ning the anmended conplaint in
the view nost favorable to the plaintiffs, the court concludes
that an issue of fact exists as to whether the defendants beli ef

was objectively reasonable. See DeLoreto v. Ment, 944 F. Supp.

1023, 1034 (D. Conn. 1996) (“a state enployer may not retaliate
agai nst an individual, such as by termnating his or her

enpl oynent, because of his or her union activities”).
Accordingly, the defendants are not entitled to qualified
immunity at this juncture. However, because qualified immunity
does nothing nore than imuni ze a defendant from an award of
nmoney damages, and the court has al ready concluded that the

plaintiffs may not recover noney damages under principles of
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El event h Amendnent imunity, the defense is noot.

4. O her Argunents

The defendants al so nove to dismss varying counts of the
anmended conpl aint pursuant to Fed. R Cv. P. 12(b)(6) on grounds
that the clains fail to state a claimfor which relief may be
granted. At first glance, the court is of the opinion that the
argunents presented are wthout nerit and, accordingly, the court
declines to invest any further time in addressing these clains at
this juncture. To the extent a bona fide basis for dismssal of
these clains exist, that basis may be brought to the court’s
attention at summary judgnent.

CONCLUSI ON_ AND CORDER

For the forgoing reasons, the notion to dism ss the anended
conpl ai nt (docunent no. 85) is DENIED to the extent it seeks
di sm ssal for want of subject matter jurisdiction. The notionis
DENI ED W THOUT PREJUDI CE to the extent it seeks dism ssal for
failure to state a claimfor which relief may be granted. The
defendants earlier filed notion to dism ss (docunent no. 35) is
DENI ED AS MOOT.

Further, the court’s previous orders staying discovery in
this matter (docunent nos. 59 and 83) are hereby VACATED. In
light of the substantial time that has | apsed since the filing of
the conplaint, discovery will commence w t hout del ay,
notwi thstanding the rule that inmunity determ nations are

entitled to interlocutory appeal. See e.qg., Poe v. Leonard, 282

F.3d 123 (2d Gr. 2002). However, because absolute |egislative
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immunity may bar this action in toto - to include clains for

injunctive relief — and the issue of whether the defendants are
entitled to the defense remains undecided, the court wll
authorize a limted first phase of discovery concerning the
application of absolute legislative imunity, and re-argunment on
that issue before nerits discovery, if desired. The parties are
to report their respective positions to the court in a joint
subm ssion to be filed on or before January 27, 2006.

It is so ordered this 18th day of January, 2006 at

Hartford, Connecti cut.

Al fred V. Covello
United States District Judge
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