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JOHN J. SUTTON and

JOANNE C. SUTTON

RULI NG ON DEFENDANT JOANNE SUTTON S MOTI ONS TO DI SM SS

| NTRODUCTI ON

This is a civil action in which the Governnment is seeking
satisfaction of crimnal nonetary inpositions from Defendant John
Sutton ("John"). On February 6, 2002, this Court entered a
crimnal judgnment in Docket Nunber 3:99-CR-230 (EBB), United

States v. John J. Sutton, which judgnent inposed a speci al

assessnent in the ambunt of $100; restitution in the amount of
$799,950; and a crimnal fine of $60,000. It is the latter
amount that is involved in this fraudul ent transfer action.

STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an
under standing of the issues raised in, and decision rendered on,
this Mtion.

On or about Novenber 6, 1986, Defendants John and Joanne
Sutton ("Joanne"), purchased property |ocated at Thorn H Il Road
in Jackson, New Hanpshire ("Thorn HiIl"). The purchase was

evi denced by a warranty deed, which identified the Defendants as



"Joint Tenants". On or about March 1, 2004, the Defendants sold
Thorn Hll to a third-party for the purchase price of

$422,615.31. Joanne is the current holder of the entirety of the
proceeds. Despite demand, John has failed to satisfy his
outstanding crim nal debt out of these proceeds. Defendants now
live at 612 Carternotch Road, also in Jackson, New Hanpshire.

The Governnent seeks to have this Court declare that John's
apparent transfer of his portion of the proceeds in Thorn H Il to
Joanne was a fraudulent transfer; thus, void to the extent
necessary to satisfy his remaining crimnal fine. Further, it
seeks a judgnent agai nst Joanne, for the full anount of the debt,
pl us costs and fees.

Joanne has filed two identical Mtions to Dismss for |ack
of personal jurisdiction or for inproper venue, or, in the
alternative, she requests transfer of this case to the United
States District Court for the District of New Hanpshire.! John
al so noved to transfer the case to New Hanpshire, which Mtion
was denied by this Court on May 7, 2004.

LEGAL ANALYSI S

| . Personal Jurisdiction

Personal service on Joanne was nade by the Governnent in
full conpliance with 28 U S.C. Section 3004 of the Federal Debt
Col I ection Procedures Act ("FDCPA"), inasmuch as Section 3004
permts nationw de service of process of a governnent conpl aint

al l eging fraudul ent transfer.

Y/ The two identical motions are Doc. Nos. 11 and 17. The Ruling is
applicable to both.



The anal ysis of personal jurisdiction in a nationw de
service of process case is different than that of the sem nal

"m ni mum contacts" analysis of International Shoe Co. V.

Washi ngton, 326 U.S. 310 (1945), which analysis is perforned
pursuant to the Due Process C ause of the Fourteenth Amendnent..
In a nationw de service of process analysis, as nust be perforned
under FDCPA, the question arises as to "whether the Fifth
Amendnent permts the exercise of jurisdiction by a federal court
in circunstances in which a state court of the forumstate would

be proscribed from proceedi ng under International Shoe."

Hal | wod Realty Partners, L.P. v. Gotham Partners, 104 F. Supp. 2d

279, 283 (S.D.N. Y. 2000). In other words, in performng this
nati onw de service of process jurisdictional analysis, the Court
nmust determ ne the constraints of the Due Process clause of the
Fifth Amendnent, w thout the necessity of an initial analysis of
the "m ni nrum contacts" of the defendant with the forumstate
pursuant to the Fourteenth Anendnent. Because the rel evant

“m ni mum contacts" under the Fifth Anendnent are contacts with

the United States, the court in Securities and Exchange

Comm ssion v. Softpoint, Inc., 2001 W 43611 at *3, 5 (S.D.N. Y.

2001), citing Mariash v. Morrell, 496 F.2d 1138 (2d Gr. 1974),

hel d that the "m ni num contacts" analysis is essentially
unnecessary with respect to defendants such as Joanne, who is a
citizen of the United States, properly served in New Hanpshire.
Hence, in order to determi ne the correct answer to the
jurisdictional issue in this case, the Court nust turn to the

five-factor "reasonabl eness” test enunciated in Asahi Metal




| ndustry Co. v. Superior Court, 480 U.S. 102, 113-114 (1987).

The five factors of Asahi are: (1) the burden that the exercise
of jurisdiction will inpose on the defendant; (2) the interests
of the forumstate in adjudicating the case; (3) the plaintiff’s
interest in obtaining convenient and effective relief; (4) the
interstate judicial systemis interest in obtaining the nost
efficient resolution of the controversy; and (5) the shared
interest of the states in furthering substantive social policies.
The Court now turns to the Asahi factors seriatim keeping
the adnmonition of the Supreme Court in the forefront, that
"dism ssals resulting fromthe application of the reasonabl eness

test should be few and far between." Burger King Corp. V.

Rudzew cz, 471 U. S. 462, 477 (1985), cited in Metropolitan Life

| nsurance Co. v. Robertson-Ceco Corp., 84 F.3d 560, 575 (2d Gr

1996). Accord Mallon v. Walt Disney Wirld Co., 42 F. Supp. 2d 143,

145 (D. Conn. 1998) quoting Burger King, 471 U S. at 477 (defendant

in successful Rule 12(b)(2) challenge nmust present "conpelling
case" of unreasonabl eness.)

(1) Joanne’s solitary argunment regarding the burden to her
of litigating this action in Connecticut is that she is a sixty-
four-year-old woman who lives five hours away fromthis
courthouse. The Court finds that such an alleged "burden" is
trivial and conmes nowhere close to the "unreasonabl e" standard
that is demanded by Ashai and its progeny. As the burden of
l[itigating in this forumto a disabl ed, unenployed individual who

woul d, of necessity, be required to travel from Lowel |,



Massachusetts to Bridgeport, Connecticut has been held to be in
conpliance with the Due Process C ause, Joanne’s de mninmus claim

is easily dism ssed out of hand. See Mashantucket Pequot Tri be v.

Redi can, 309 F. Supp.2d 309, 320 (D. Conn.2004).

(2) The interest of the State of Connecticut is paranmunt to
that, if any, of New Hanpshire. The Governnent herein alleges
that Joanne willfully and know ngly has assisted her husband in
unlawful Iy transferring his portion of the proceeds fromthe sale
of Thorn H Il to her, in an effort to avoid paynent of a crim nal
judgment entered in Connecticut. Resultingly, each fraudul ent
action asserted in the Governnment’s Conplaint, as taken by her,
has been directed at this jurisdiction. It is this jurisdiction
in which John’s crimnal liability was adjudi cated and where the
crimnal fine is to be paid. The enforcenent of the finality of
its judgnments is of great inport to Connecticut. Ganted, within
a generalized concept of ordered liberty, all jurisdictions
respect the finality of judgnents of their sister states.

However, it is that jurisdiction in which the judgnment was
entered that has, by far, the domnant interest in the collection
of such unpaid judgnent. This is even nore so when the debt is
owed to our society at large, as the result of crimnal
activities, and not sinply an adjudication of civil liability

bet ween or anongst civil litigants.

(3) It is beyond cavil that the nore conveni ent and
effective relief may be achieved in that district where the Court
and the Governnent has all information, files, and overal

famliarity in both the crimnal and civil actions, which plainly



isin the existent forum This Court presided over John's
crimnal action and sentenced him For the past year, the Court
has thoroughly famliarized itself with the present fraudul ent
conceal ment action. The two Assistant U S. Attorneys responsible
for both the crimnal and civil cases are assigned to the
District of Connecticut. Naturally, then, both civil and
crimnal files are also nmaintained here. Both Connecti cut
Assi stants have had extensive dealings with John’s crim nal
activities and, for the last three years, have becone remarkably
famliar with his allegedly unlawful civil actions. To expect an
Assistant U. S. Attorney fromthe District of New Hanpshire to
becone as intimately famliar with these cases as the two
Assi stants from Connecticut already are is to request
unr easonabl e, unnecessary duplication of effort, time, and
expense to the Governnent. A fortiori, the sane is true for the
District Court for the District of New Hanpshire. The Court
declines to so burden both entities.

(4) The fourth factor - - the efficient adm nistration of
justice - - is generally determ ned by the court considering
"where witnesses and evidence are likely to be |ocated.™

Metropolitan, 84 F.3d at 574 (citations omtted). In a fraudul ent

conveyance action, the Government’s central burden is straight
forward and consists of the identification of several indicia of
intent, in conpliance with 28 U. S.C. Section 3304(b)(2). The
majority of intent in this case will be a matter of public record
(e.g., John’s admi ssion in his Answer to the Governnent’s

Compl aint that the transfer of his share of the sale proceeds to



Joanne constituted substantially all of his assets; that the
transfer to his wfe of said assets was made to an "insider", as
defined in Subsections 3304(b)(2)(A) and 3305(A0(1)). The
Government has represented to this Court that all remaining
indicia will be addressed through routine civil discovery,
primarily witten di scovery requests. Due to the overal
sinplistic nature of this case, there exists very little need, if

any, for witnesses or extensive discovery or evidence. See

Governnent’s Menorandum of Law (May 28, 2004) at 8. The Court is
in full agreement with the Government’s posture on an
unconpl i cated fraudul ent conveyance action such as that presented
her e.

The Court further agrees that Joanne’ s antici patable
argunents favoring New Hanpshire as the jurisdiction in which the
nost efficient admnistration of justice wll be laid mss the
point of the nature of the present litigation. First, she
contends that New Hanpshire is "where all the witnesses to the
al l eged fraudul ent transfer are | ocated and where the | and at
issue is located." Defendant’s Menorandum of Law (May 17, 2004)
at 8-9. This is the proverbial red herring, due to the fact that
this is not a real property action. Assum ng that Thorn H Il was
in fact sold to bona fide purchasers, the transfer cannot be
di sturbed, as a matter of law. 28 U S.C. § 3307.

Secondly, Joanne relies on a transfer provision provided for
in 28 U. S.C. Section 3004(b)(2) which is inapplicable to this, a
f raudul ent conveyance action commenced under 28 U. S.C. Section

3001, et.seq., Subchapter D of the FDCPA. In contradistinction,



Section 3004(b)(2) permts defendants to transfer actions brought

pursuant to Subchapters B and C of FDCPA only, which Subchapters

relate to prejudgnent and postjudgnent collection renedies, not
to fraudul ent transfer actions. A thorough analysis of these
Subchapters reveals the error of Joanne’s reasoning with regard
thereto. Put plainly, that part of Joanne’s Mdtion seeking
transfer pursuant to 28 U S.C. Section 3004(b)(2), is DEN ED, as
| egal ly inperm ssible.

(5) "This factor requires us to consider the common
interests of the several states in pronoting substantive soci al

policies.” Metropolitan, 84 F.3d at 575. Joanne has not

suggested, nust | ess shown, any substantive social policies that
woul d be furthered by permtting this case to be heard in New
Hanpshire and this Court cannot inmagine any.

It is beyond peradventure, then, that personal jurisdiction
as to Joanne lies in the District of Connecticut and such
exercise of jurisdictionis immnently reasonable. Further, in
no way is it contrary to "traditional notions of fair play and

substantial justice." See Chewv. Detrich, 143 F. 3d 24, 29 (2d

Cr.), cert. den’d, 525 U. S. 948 (1998).
1. Venue

Joanne contends that, even if this Court finds that it has
personal jurisdiction over her, which it has, the action should
neverthel ess be dismssed as to her, pursuant to Fed. R Cv.P.
12(b)(3). "Cdearly, venue for this federal question case does

not exist in the District of Connecticut. Bot h of the



Def endants, M. And M's. John Sutton, reside in New Hanpshire,
these all eged acts and om ssions regarding the fraudul ent
transfer claimoccurred in the District of New Hanpshire and the
property that is the subject of the fraudulent transfer claimis
| ocated in the District of New Hanpshire." Defendant’s

Menor andum of Law at p. 10. Seem ngly, Joanne asserts that this
is just a legal given, inasnuch as, follow ng the above-
referenced quotation, she concludes her argunent: "Therefore,
venue is not proper in the District of Connecticut and the case
shoul d be di sm ssed pursuant to Federal Rules [sic] of Gvil
Procedure 12(b)(3)."

However, the Government counters that venue is proper,
pursuant to the "co-conspirator venue rule.” This rule provides
that "so long as venue is proper as to [one] of the defendants,
and at | east one of the defendants commts an act in furtherance
of the schene in the forumdistrict, then venue is proper in that
forumas to all knowi ng participants in the alleged fraudul ent

schenme."” RMS Titanic, Inc., et al. v. CGeller, et al., 2000 W

306997 at * 4 (D. Conn. 2000). Accord Wndham Associ ates v.

Blintliff, 398 F.2d 614, 620 (2d Cr. 1968); Ryan v. Allen, 1997

W 567717 (S.D.N. Y. 1997); Keene Corp. v. Weber, 394 F. Supp. 787

(S.D.N.Y. 1975). The Court notes, in addition, that a single act
is sufficient to render venue proper. The act "need not
constitute the core of the violation", but it "should be an
inportant step in the fraudul ent scheme, or at |east nore than an

immaterial part of the alleged violations.” Conmp v. Conmerce Q|

Co., 607 F.Supp. 335, 341-42 (S.D.N. Y. 1985). See also Steinberg



& Lyman v. Takacs, 690 F. Supp. 263 (S.D.N. Y. 1988)(hol di ng that

any nontrivial act in forumdistrict is sufficient to establish
venue).

The Court can reach no other conclusion but that John and
Joanne Sutton are co-conspirators in John’s unlawful transfer of
funds to Joanne in order to avoid paynent of his crimnal fine in
this District. H's adm ssion on the record at a hearing held in
his crimnal case - - that his wife took possession of his
portion of the proceeds 2/ fromthe sale of Thorn Hill - - is an
overt act in furtherance of the fraudul ent transfer schene, which
occurred in this forum 3 So, too, is the overriding, continuing
failure of John to pay his crimnal fine in this forum

This Court finds that, since venue is proper as to John, it
is identically so as to his co-conspiring wfe, Joanne.

CONCLUSI ON

Both identical Mtions to D sniss For Lack of Persona
Jurisdiction, or |Inproper Venue, or, in the Alternative, to
Transfer the Action to the District Court for the District of New

Hanpshire [Doc. Nos. 11 and 17] are hereby DEN ED

2 Accor di ng to his testimony, his wife gave him approxi mately $27, 000
fromthe $422,615.31 received fromthe sale of Thorn Hill, even though they
hel d the property as joint tenants.

3 The hearing was held before this Court on May 25, 2004.



SO ORDERED

ELLEN BREE BURNS
SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this __ day of January, 2005.



