UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JI' A CHEN,
Plaintiff

V. : 3: 98- CV- 2478 (EBB)

Pl TNEY BOVES,
Def endant

RULI NG ON DEFENDANT’ S MOTI ON FOR SUMVARY JUDGVENT

| NTRODUCTI ON

Plaintiff Jia Chen {"Plaintiff" or "Chen") brings this nine-
count Conpl ai nt agai nst Defendant Pitney Bowes ("PB" or
"Defendant"), seeking relief under federal |aw and state conmon
law. He clains violation of the Age Discrimnation in Enploynent
Act ("ADEA"), the Americans with Disability Act ("ADA"), Title
VI, breach of contract, breach of the inplied duty of good faith
and fair dealing, prom ssory estoppel, the intentional and
negligent infliction of enotional distress and negligent
m srepresentation. PB now noves for summary judgnent on all nine
counts.

STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an
under standing of the issues raised in, and decision rendered on,
this Motion.

Chen was born in China and cane to this country in 1982. He



spoke no, or de mninus, English upon his arrival. In 1983, he
was hired by PB in the position of Machine Operator. In this
position, Plaintiff had little, if any, contact with his co-
enpl oyees. By this tine, he was able to greet people and say
good night. He was not, however, able to understand his
performance reviews, except for the word "good". |Inasnmuch as he
could not read English at all, he signed the eval uations w thout
| ooki ng at them

In 1993, Plaintiff received a small pronotion, but he still
did not have to interact with his co-enployees. In |ate 1993, as
part of the workforce transition program Plaintiff was
reclassified as Production Specialist I. This was the | owest of
the new classifications, and Plaintiff was placed there because
he still could not speak, read, or wite English at a fourth-
grade level, a requirenent for the job and any advancenent.

Plaintiff was first assessed for literacy in 1991 and failed
to pass the test, In response PB offered Plaintiff on-site
literacy training in an effort to help himinprove his literacy
skills and to pass the test. For two years, Plaintiff attended
literacy classes once or twice a week for two hours at a tine.
He was paid for the time he was in these classes. After two
years of literacy training, Plaintiff again failed the test. PB
then provided Plaintiff with several nore nonths of l|iteracy

training, on a one-to-three basis. Plaintiff was then given the



literacy test again and, again, he failed it.

In January, 1996, immediately after he had failed the
literacy test for athird tinme, Plaintiff went out on long-term
disability. This |leave was pronpted by Plaintiff’s alleged
"physical and nental disabilities including panic disorder,
agor aphobi a, and maj or depression." 1/

I n Septenber, 1996, PB inplenented a reduction in force of
al | manufacturing enployees. The reduction in force was
necessitated by the gradual elimnation in production of
mechani cal postage neters and the shift towards the full-tinme
production of digital postage neters. Fewer enpl oyees were
needed to neet these production needs. Wen not enough enpl oyees
sought the voluntary reduction, with severance pay, PB noved to
t he second phase of the reduction and term nated the | owest
produci ng enpl oyees. An eight-part questionnaire was used to
determ ne who should be term nated. Approximtely one hundred
enpl oyees were term nated, including all Production Specialists
. Al Production Specialists | were term nated due to their
failure to pass the literacy and math assessnent tests.

On Septenber 29, 1997, Plaintiff returned to work and was
told to report to Angela Sposato. Through a translator, M.
Sposat o expl ai ned what had happened in his absence, and that he

was being termnated for failure to pass the literacy and math

Y I'n Decenber of 1989, Plaintiff had taken anot her extended | eave of
absence due to simlar disabilities. He returned to work in My, 1990.
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tests. She explained that, although the reduction in force was
consunmat ed during his absence, he was not infornmed of sane
because it was the policy of PB not to term nate an indivi dual
while on a nedical |eave of absence. Inasnuch as PB continued to
pay Chen while on | eave, he received ei ght nonths nore pay than
did the other Production Specialists who had been term nat ed.

In his Conplaint, Plaintiff alleges on nultiple occasions
that PB should have rehired himafter his termnation. In
support of this claim Plaintiff alleges that one Q Chen, an
enpl oyee term nated in 1996 because he failed to pass the
literacy and math tests, was rehired as part of a buffer work
force. These buffers were not regular PB enpl oyees, but
tenporary enpl oyees that had been hired through an enpl oynent
agency with the understanding that they would be term nated as
t he production schedule returned to normal. Although Chen
al l eges that he, too, should have been rehired, he testified that
he had never applied for a buffer job and he, in fact, was too
sick to apply.

LEGAL ANALYSI S

|. The Standard of Revi ew

In a notion for summary judgnent the burden is on the noving
party to establish that there are no genuine issues of naterial
fact in dispute and that it is entitled to judgnent as a matter

of law. Fed. R Cv. P. 56(c). See also Anderson v. Liberty




Lobby, 477 U. S. 242, 256 (1986)(plaintiff nust present
affirmati ve evidence in order to defeat a properly supported
nmotion for summary judgnent). Although the noving party has the
initial burden of establishing that no factual issues exist

"[o] nce that burden is net, the opposing party nust set forth
specific facts denonstrating that there is a genuine issue for

trial." Sylvetre v. United States, 771 F. Supp. 515, 516 (D. Conn.

1990).

| f the nonnoving party has failed to nake a sufficient
showi ng on an essential elenent of his case with respect to which
he has the burden of proof at trial, then sumrary judgnent is

appropriate. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

"I'n such a situation, there can be ‘no genuine issue as to any
material fact,” since a conplete failure of proof concerning an
essential elenment of the nonnoving party’'s case necessarily
renders all other facts immterial." Id. at 322-23. Accord,

Goenaga v. March of Dines Birth Defects Foundation, 51 F.3d 14,

18 (2d. G r. 1995)(nmovant’s burden satisfied by showwing if it can
point to an absence of evidence to support an essential el enment
of nonnoving party’'s clain). In this regard, nere assertions and

concl usions of the party opposing summary judgnent are not enough

to defend a wel | -pl eaded notion. Lanontagne v. E.I. DuPont de

Nenmours & Co., 834 F. Supp 576, 580 (D.Conn. 1993), aff’'d 41 F. 3d

846 (2d Cir. 1994).



The court is mandated to "resolve all anbiguities and draw
all inferences in favor of the nonnoving party. . . ." Aldrich

v. Randol ph Cent. Sch. Dist., 963 F.2d. 520, 523 (2d Gr.), cert.

denied, 506 U S. 965 (1992). "Only when reasonable m nds could
not differ as to the inport of the evidence is sunmary judgnment

proper." Bryant v. Mffucci, 923 F.2d 979, 982 (2d Gr.), cert.

denied, 502 U S. 849 (1991). |If the nonnoving party submts
evidence which is "nerely colorable”, or is not "significantly
probative,” summary judgnent may be granted. Anderson, 477 U.S.
at 249-52 (scintilla of evidence in support of plaintiff’s
position insufficient; there nust be evidence fromwhich a jury
could reasonably find in his favor). See al so, Reeves v.

Sanderson Pl unbi ng Products, Inc., 120 S.C. 2097 (2000).

The Second Circuit has held that sunmary judgnment is
appropriate in certain discrimnation cases, regardless that such
cases may involve state of mnd or intent. "The summary judgnment
rule would be rendered sterile, however, if the nmere incantation

of intent or state of mnd would operate as a talisman to defeat

an otherwi se valid notion. |Indeed, the salutary purposes of
summary judgnent -- avoiding protracted, expensive and harassing
trials -- apply no less to discrimnation cases than to
commercial or other areas of litigation."™ Meiri v. Dacon, 759

F.2d 989, 998 (2d Gr. 1985).

"[ T] he mere existence of sone alleged factual dispute



between the parties will not defeat an otherw se properly
supported notion for summary judgnent; the requirenent is that
there be no genuine issue of material fact. As to materiality,
the substantive law w il identify which facts are material. Only
di sputes over facts that m ght affect the outconme of the suit
under the governing law will properly preclude the entry of
summary judgnent. Factual disputes that are irrelevant or
unnecessary wll not be counted."” Anderson 477 U. S. at 247-48
(enmphasis in original).

1. The Standard As Applied

|. The ADEA and Title VII d ains

Under the ADEA, it is "unlawful for an enployer . . . to
fail or refuse to hire or discharge any individual or otherw se
di scrim nate agai nst any individual with respect to his
conpensation, termnms, conditions, or privileges of enploynent,

because of such individual’s age." 29 U.S.C. 8 623 (a)(1). Title

VII makes it unlawful for " an enployer . . . to fail or refuse
to hire or to discharge any individual . . . because of such
i ndi vidual’s race, color, religion, sex, or national origin." 42

U S C 8§ 2000e-2(a)(1l). Both ADEA and Title VIl are subject to

the same judicial scrutiny. W roski v. Nashua Corp., 31 F.3d

105, 108 (2d Cir. 1994).
The anal ytical framework for considering clainms of age or

racial discrimnation is well-established. First, a plaintiff



must set forth a prima facie case of age or racial

discrimnation. As first outlined in MDonnell Douglas Corp. V.

Geen, 411 U S. 792 (1973), a plaintiff nust show (1) that he
was within the protected racial or age group;? (2) that he was
qualified for the position at issue; (3) that he was di scharged,
and (4) that the discharge occurred under circunstances giVving
rise to an inference of discrimnation. Once a plaintiff has
established his prinma facie case, the burden shifts to the

enpl oyer which nust proffer a legitimte non-discrimnatory

busi ness rationale for its actions. Wroski, 31 F.3d at 108.
This burden is one of production, not persuasion. Reeves, 102
S.C. At 2108.

Once this burden is net by offering adm ssi bl e evi dence
sufficient for the trier of fact to conclude that the plaintiff
was term nated for non-discrimnatory reasons, the burden then
shifts back to the plaintiff to prove, by a preponderance of the
evi dence, that the reasons offered by the enpl oyer were
pretextual and the true reason for his discharge was

discrimnatory. St Mary's Honor Center v. Hicks, 509 U S. 502,

507-508 (1981). See also Gallo v. Prudential Residential

Services., Ltd. Partnership, 22 F.3d 1219, 1225 (2d Gr. 1994).

"The ultimate burden of persuading the trier of fact that the

%/ Individual s who are at | east forty years old are protected by ADEA.
29 U.S.C. 8§ 631(a).



defendant intentionally discrimnated against the plaintiff

remains at all times with the plaintiff." Texas Departnent of

Community Affairs v. Burdine, 450 U. S. 248, 253 (1981).

To prevail on a claimof age or racial discrimnation, a
plaintiff nust show that his age or race "actually played a role
in [the enpl oyer’s decision-nmaking] process and had a
determ native influence on the outcone." Reeves, 102 S.C. at
2105. Nonetheless, the ultimte question for the fact finder is
whet her the enployer intentionally discrimnated, and proof that
the enployer’s proffered reason is "unpersuasive, or even

obviously contrived does not necessarily establish that the

plaintiff's proffered reason . . . is correct". St Mary's, 509
U S at 511. In other words, "[i]t is not enough . . . to

di sbelieve the enployer; the fact finder nust believe the
plaintiff’s explanation of intentional discrimnation.”" 1d.

In the present case, it is beyond cavil that Plaintiff has
not net his burden of denonstrating intentional age or racial
discrimnation. The anount of evidence presented by PB to
denonstrate non-di scrimnatory reasons for Plaintiff’s
term nation, supported by Plaintiff’s own testinony, is
overwhelmng. PBtermnated Plaintiff’ s enploynent, not because
of his age or race, but because despite repeated literacy and
math testing, he failed on three occasions to pass the sinple

tests and, as well as all Production Specialists simlarly



situated, he was termnated for this reason. It cannot be
ignored that PB hired Plaintiff without regard for his age or
race.

The Court must next ascertain whether Plaintiff has produced
any evidence fromwhich a rational jury could find that Plaintiff
woul d neet his ultimate burden of proving intentional age or
racial discrimnation. This inquiry nmust be answered in the
negative. Chen has not conme forth with any evi dence what soever
with regard to any discrimnation. He testified that no one ever
made any comrents upon his age or race and that is a nere
speculation on his part. It is well settled that the party
opposing a notion for summary judgnent "nust do nore than sinply
show t hatt here is a netaphysical doubt as to the material facts."

Mat shusita Elec. Indis. Co. V. Zenith Radio Corp., 465 U. S. 574,

586 (1986). Since Plaintiff’s reasons are inpermssible
conjecture and speculation, he fails to carry his burden on the
ADEA and Title VII clains.

1. The ADA d aim

Al t hough the elenments of an ADA claimare different from
those of a Title VII or ADEA claim the sanme burden-shifting

anal ysis has been held to apply to an ADA claim G eenway V.

Buffalo Hlton Hotel, 143 F.3d 47, 52 (2d Cir. 1998); Wernick v.

Federal Reserve Bank of New York, 91 F.3d 379. 83 (2d Cr. 1996).

In order to set forth a prima facie under the ADA a
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plaintiff nmust show by a preponderance of the evidence that : (1)
hi s enpl oyer was subject to the ADA, (2) that he was di sabl ed
within the nmeaning of the ADA;, (3) he was otherwise qualified to
performthe essential functions of his job; and (4) he suffered
adverse enpl oynent action because of his disability. an v.

Gae & Rybicki, P.C, 135 F. 3d F.2d 867, 869-70 (2d Gr. 1998).

Al though this prima facie case is al so not onerous,
nevertheless Plaintiff fails to set forth anything other than
specul ation and conclusory statenents that he was ot herw se
qualified to performthe essential functions of his job or that
he suffered termnation due to his disability.

The ADA only allows "a qualified individual with a
disability" to bring a claimunder the ADA. See 42 U S.C. 8§
12112(a). This section defines a "qualified person with a
disability" as "an individual with a disability, who, with or
W t hout reasonabl e accommobdati on, can performthe essenti al
functions of the enploynent position that such individual holds
or desires." There is no doubt that Plaintiff is an individual
with a psychol ogical disability. However, his disability, as
descri bed, has nothing to do with his failure to pass the
literacy and math tests three tines.?3

It is undisputed that the ability to read, wite and

% This was Plaintiff’'s second | eave of absence for his disability.
I nasmuch as his job responsibilities at that tine had not changed, he was
permtted to return to work.
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conprehend English at a fourth grade level is one of the job
requi renents of a Production Specialist. Plaintiff conceded at
his deposition that he failed the literacy and math tests three
times and that he was, therefore, unable to neet this
requi renent. Accordingly, he was termnated at the tinme of the
reduction in force, along with twenty others who coul d not pass
the literacy and math tests. Hence, Plaintiff was not treated
differently fromany of his colleagues who failed the literacy
and math tests, and he cannot prove, by a preponderance of the
evi dence, that he was treated differently at the time of his
term nati on.

As a result, summary judgnent shall be granted on the ADA
claim as Plaintiff has failed to nake out a prima facie case of
disability discrimnation

[11. Failure to Rehire

Plaintiff asserts that discrimnation reared its head when a
tenporary buffer force was rehired and that the literacy
requi renents did not apply to these individuals. H's reasoning
isinvalid for two reasons. First, he never applied for one of
these jobs and, in fact, testified that he was "too sick" to
apply. It is well established that an essential elenent to any
failure to rehire or pronote claimis that the plaintiff has
applied for or at |east expressed interest in rehire or

pronotion. See Brown, 163 F.3d at 706 . Second, since the
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tenporary jobs consisted of purely manual |abor, including noving
mat eri als and repl enishing supplies, the literacy skills were not
required. This tenporary buffer force was term nated in 1999.
Accordingly, there was no discrimnation against Plaintiff of any
ki nd when this buffer force was rehired to conplete this manua

| abor .

CONCLUSI ON

Plaintiff has failed to set forth any genui ne issues of
material fact, as to which he would bear the burden of proof at
trial, as to the ADEA, Title VII and the ADA clains. Inasnuch as
the Court is granting summary judgnent to the Defendant on the
federal clains, it declines to exercise supplenental jurisdiction
over the state law clains. Defendant’s Mtion for Summary
Judgnent [Doc. No. 22] is GRANTED. The Cerk is directed to

cl ose this case.

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this _ day of Novenber, 2000.
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