UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

JUNE YOXALL,
Haintiff,
V. : NO. 3:99-CV-656 (SRU)
KENNETH S. APFEL,
COMMISSIONER OF

SOCIAL SECURITY,
Defendant.

RULING ON CROSSMOTIONS FOR JUDGMENT ON THE PL EADINGS AND
MOTION TO REMAND FOR CONSIDERATION OF NEW MEDICAL EVIDENCE

Paintiff, June Y oxal, seeks review of the denid by defendant, Kenneth S. Apfd,
Commissioner of Socid Security (*Commissoner”), of her clamsfor Disability Insurance benefits and
Supplemental Security Income benefits under section 205(g) of the Socia Security Act, 42 U.S.C.
405(g). Pending are plaintiff’s motions for Judgment on the Pleadings (doc. # 8-1), to Reverse the
Commissioner (doc. #8-2), to Remand (doc. # 8-3) and to Remand for Consideration of New Medical
Evidence (doc. #12), and defendant’s motion for Order Affirming the Decision of the Commissioner
(doc. #10).

As explained more fully below, the Adminigrative Law Judge (“ALJ’) erred by failing to
adhere to the treating-physcian rule and by improperly dismissng Y oxal’ s subjective complaints of
pain. Accordingly, thereis not substantia evidence to support the ALJ s decision that Y oxall was not
disabled within the meaning of the Socid Security Act. In addition, once the proper legd sandards are
gpplied, the record contains substantia evidence that Y oxal isdisabled. Therefore, the decision of the

Commissioner is reversed and the caseis remanded for caculation of benefits.



PROCEDURAL BACKGROUND

June Yoxal claims she sustained a back injury after faling at work on December 11, 1991.
On May 13, 1996, Y oxdl filed an application for disability insurance benefits, dleging an inability to
work beginning on December 11, 1991. The Socid Security Administration denied her gpplication
both initidly and on recongderation. On April 29, 1997, Adminidrative Law Judge (“ALJ’) Bruce H.
Zwecker held a hearing upon Y oxal’sfiled request. On May 29, 1997, the ALJissued a decision that
Y oxal was not disabled.

On June 23, 1997, Yoxdl filed arequest for review with the Appeds Council. Prior to the
Appeals Council’ sissuance of adecison regarding Yoxal’ s request, Y oxal submitted additiona
evidence concerning her claim. Record of Proceedings (“R.”) at 273, 275, 277, 279-83, 285. On
February 22, 1999, the Appedls Council denied Y oxal’s request for review, rendering the ALJ s May
29, 1997 decison final.

On April 13, 1999, Yoxdl filed acomplaint in this court pursuant to section 205(g) of the
Socid Security Act, 42 U.S.C. §405(g). On May 22, 2000, Y oxal moved for an Order Reversing
the Decison of the Commissioner or, in the dternative, a Remand for Consderation of New and
Material Evidence (doc. # 8). On June 13, 2000, the Commissioner filed a cross-motion for an Order
Affirming the Decision of the Commissoner (doc. # 10). Theresfter, on January 17, 2001, Y oxdl
moved for Remand for Consderation of New Medica Evidence (doc. #12). Now pending are the

cross-motions for judgment on the pleadings and Y oxal’s motion for Remand. (Docs. ## 8, 10, 12).



. EVIDENCE CONTAINED IN THE RECORD

A. Medical | nformation

1. Treating Physicians
a) Dr. Hary Engd  (December 1991- June 1992)

Dr. Engdl, aneurosurgeon, saw Y oxal on December 16, 1991, five days after her accident,
and continued to see her until June 1992. R. at 135. Over this eight-month period, Engd provided
eleven reports concerning Yoxal’s condition. In July 1992, Enge referred Y oxdl to another
neurosurgeon, due to Yoxal’s non-improvement. R. at 23. Enge’ s specific notations during the time
he treated Y oxdl include the following:*

12/16/91 - old fracture suggested; degenerative disc disease a L5/S1; consderable painin her
back with coughing, bending and straining; muscle spasm and tenderness a L5 with significant
restriction of flexion and extension of lumbar spine; straight leg 80 degrees gives pain.
OPINION - acute lumbosacra dtrain; start medication and physical therapy (“PT”). R. at 164-
65.

12/26/91 - perssts with pain in back; suggest nerve compresson Il. R. at 166.

12/31/91 - perssts with significant back and leg pain; CT scan showed disc bulge a L4-5
producing some mass effect quite consstent with her symptomatology, L5/S1 dight protrusion
but asymptometic; perasts with limited straight leg raising and pogterior thigh pain; lumbar
discomfort; |eft sciatic tenderness; continue PT. R. & 166.

1/9/92 - 4ill sgnificant left leg pain; more pain with sgnificant sraight leg raising limitation
indicating further disc herniation; medication and PT. R at 166.

1/20/92 - continued significant discomfort and pain; continue on present conservative measures.
R. a 167.

1 These notations represent partial quotes from the medical records. Omitted words, however, are not
indicated by ellipses.



2/12/92 - Pergsts | eft paresthesias and numbness in leg with back pain- MRI no focal herniation,
EMG,; obtain neurologica consult. R. at 168.

3/3/92 - EMG shows definite left L5/S1 radicul opathy with abnorma resting activity in the
paraspind muscles, perssts with symptoms; very uncomfortable dthough PT does give
symptomatic relief. Myelogram and CT scheduled. R. a 169.

3/17/92 - complete evaluation in hospital because of persstent back pain, left leg pain;
Myedogram showed disc bulge L4-5; CT scan showed degenerative disc disease at L5/S1 with
Grade | anterior spondylothes's and vacuum disc phenomenon at L5/S1; no evidence of disc
herniation; persst with back discomfort; difficulty on extenson and flexion; PT and medication.
R. at 169.

4/20/92 - improving, though setback with coughing giving increasing left leg paresthesias; can be
on feet for two hours aday before back pain; taking medication. “A decison will be made in the
near future about a possble return to light and/or sdlected work, but lifting not to exceed 20 |bs”
R. a 170.

5/17/93 - summarized past findings in letter- myeogram showed disc bulge at L4-5; CT showed
degenerdive disc disease at L5/S1 with Grade | anterior spondylothesis and vacuum disc
phenomenon at L5/S1. “These are the factors that are responsible for her back pain and the left
radiculopathy;” symptoms were precipitated when she dipped and fell at work on 12/11/91. R.
atl171.

b) Dr. Phillip Dickey  (July 1992 - Present)

Dr. Dickey, aneurosurgeon, saw Yoxal on July 15, 1992. R 135. He continued to see and
treat her regularly over a period of more than six years. Dickey’s pecific findings in more than forty
reports contained in the record include the following:?

7/16/92 - Noted Engel treated her; EM G- showing abnormdlity on left side but had no forma
report. Physica examination (“PE”) reveads lumbar paravertebra spasm on left with some
scoliogs, straight leg lifting causes pain at 30 degrees on left and sixty degrees on right. CT scan
revedsbulging disc L4-5. Lumbar myelogram with post CT scan reveds centra bulging disc,
which may be afrank herniation. MRI suggests a centra herniation; X-rays mild retrolisthess of

2 These notations represent partial quotes from the medical records. Omitted words, however, are not

indicated by ellipses. Certain notable excerpts are set out using quotation marks.
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L4 on L5 and some decreased disc height; till having alot of discomfort, not improved over
long course of conservative management. PT and meds; obtain SPECT scan. R. at 184.

7/31/92 - more back discomfort and more episodes of leg numbness; neurologic and PE today
are unchanged; EMG revealed denervation in paraspinous muscles a L5 and S1; SPECT scan
reveds abnormal activity at L4-5 by report, “but | think that thereis aso some activity at L5
S1.” Recommend PT for one month, then possible lumbar fuson. R. at 186.

8/27/92- increase in pain with pool therapy; now substantia low back pain which restricts her
moation to 15 degrees from neutra in both directions; Sraight leg raises produce leg pain a 30
degrees, neurologic exam iswithin norma limits; failled PT again; brace for two weeks. R. &
188.

10/8/92 - “substantia though incomplete relief of her pain with the brace;” proceed with lumbar
fuson. R. at 189.

11/16/92 - admitted to hospitd; discharged 12/2/92. R 156. Underwent lumbar fusion
procedure (L4 and sacrum screwed together). R. at 156-59. Continue to wear brace. R at
156. Medicd findings, EMG- L5S1 radiculopathy CT scan bulging disc L4-L5. MRI suggested
centrd herniaion at L4-5. Xrays reved mild retrolisthesis of L4-5; decreased disc space;
(resulting colitis); preoperative lumbar ingtability - post op same. “multiple sudies showing a
bulging L4-5 disc with substantial back pain that was relieved by abrace” R. at 159.

12/16/92 - no numbness and substantialy less pain; wound hedled; wears brace; continues to be
temporarily disabled until [Dickey] sees her again. R. a 190.

01/06/93 - little pain in low back and occasiond pain in leg; neurologic exam normal; doing
reasonably well; positive response to fuson; one month follow-up (“FU”) and consder PT a
that time. R. at 191.

2/18/93 - sneezed and has had lots of back pain since then - no leg pain but “cannot wean
hersdf out of the brace because of back pain.” Examination is unchanged; one month FU-
congder PT. R. at 192.

3/19/93 - hip pain, no leg pain, back pain under control; wean out of brace in next month- try
aquatherapy. FU one month. R. at 193.

4/22/93 - continues low back pain, right buttock pain, and occasiond painin right leg;
neurologic examis normd; PT and FU one month. R. at 194.

5/11/93 - lot of back pain and mild leg pain since getting out of car few days ago; back spasms
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aswdl. Examination today reveds negdtive straight leg rasng and neurologic examination
normal; much tenderness and spasm over lumbar region. X-rays today show loosening of screw
on left of S1; hardware fallure, but seems to be developing fusion nonetheless. Instructed her to
stop therapy and go back to brace, more meds. R. at 195.

6/25/93 - lots of back pain and left leg numbness; “ neurologic examination reveals no abnormal
findings, but she till has markedly restricted motions of the lumbar spine” Rest for 1 mos. R. at
196.

8/12/93 - painright leg, cramping; substantia amount of back pain; worse when lying down;
examination reveds dill in brace; sraight leg lifting pain a 60 degrees, neurologic exam
“continues to be remarkable only for nondermatoma sensory lossin lower right region.” AP
and laterd x-rays ordered; give 2-3 months to see if fusons matures. 1 mosFU. R. at 197.

9/29/93 - ill lot of low back pain and right leg pain; “neurologic examination reveds
nondermatomal sensory lossin right lower extremity but she has marked restriction of lumbar
pine.” Not reached maximum improvement since only one year Snce surgery. 1 mos FU. R. a
199.

10/14/93 - doing reasonably well over last severd days, examination revealed improved range
of motion (“ROM”) in lumbar and no neurologica defect; not reached maximd improvement. R.
at 200.

11/4/93 - feding substantidly better, lesslow back pain; flexion limited by pain 40 degrees,
extenson limited to 15 degrees; neurologica examination norma. Get x-rays. R. a 201.

12/21/93 - low back pain quite alot and leg pain; examination reveds extenson limited to
goproximately 10 degrees by pain, flexion limited to 40 degrees by pain; straight leg raisng
reduced to 30 degrees on left and 20 degrees on right because of back pain. Neurologica
reveds no deficit; lumbar spine x-rays reved probable non-union of fusion; reached maximum
level of improvement; no repeat surgery because of past gastrointestind problems; permanent
partid disability of 30% of the lumbar spine based upon disc injury a L4-5 requiring lumbar
fuson with resultant redtriction of back motions; due in total to work injury.  “I think she should
be retrained to alight-duty job, which involves primarily gtting, such as computer work.” Need
medicd supervison, periodic vistsand PT. 1 mosFU. R. a 203.

3/3/94 - quite abit of low back pain and leg; examination reved's continued restricted motion of
lumbar spine but norma neurologic function. 6 wksFU. R. at 204.

4/25/94- more back pain on sneezing; examination continues to reveal restricted motion but
normal neurologica examination; X-rays revea no gross motion or any other change from past



films. 6 wks FU. R. at 205.

6/23/94 - worsening of back pain over past week; examination reved's continued pain in bone
graft area, redtriction of motion and back tenderness; 6 wks FU. R. at 206.

9/22/94 - lots of pain and |eft leg pain; neurologic examination reveds no deficit but continues to
have marked regtriction of motion including amost no motion in extenson due to pain; 2 mos
FU. R. at 207.

11/28/94 - quite a bit of pain, worse due to sneezing from upper respiratory illness, examination
reveals marked restriction of lumbar spine, but no neurologic deficit. 2 mosFU. R. a 208.

1/18/95 - about the same; some increase in pain; neurologica examination unchanged; 2 months
FU. R. at 209.

3/23/95 - quite ahit of pain over last few days, neurologica examination unchanged; continues
to have marked redtriction in motion of spine; 2 mos. FU. R. at 210.

5/30/95- alot of low back pain; lifting boxes a home; examination reveds marked tenderness
lumbar region and marked redtriction of motion of spine; neurologica examination normal; doing
reasonably well with present activity. R. at 211.

7/12/95 - ot of low back pain as before; difficulty when sneezes or coughs, examination reveds
marked restriction of spine and lumbar tenderness diffusely; 2 mosFU. R. at 212.

9/6/95 - unchanged though increasing pain in buttock and right leg; examination continues to
reved extreme restriction of spine, but norma neurologic function; Y oxal sad goplying for socid
security disability; think that is good ideg; 2 months FU. R. at 213.

12/12/95 - lifted small box few weeks ago; marked increase in her pain; some occasiona
numbness in leg mogtly low back; examination reveadled even further restriction of motion of
pine; neurologica examinaion normd. PT at Gavin Rehab to try to get motion in lumbar. R. at
214.

2/9/96 - complaining “bitterly of low back pain;” neurologicd examination normd; continues to
have marked restriction of motion of the spine; concerned about medication overuse. FU 6
wks. R. at 216.

3/27/96- unchanged; sneezing and coughing produced much pain; examination reveds marked
restriction and norma neurologica examination; doing reasonably well in PT 1 mosFU. R. a
217.



4/29/96 - pain because out due to mother’ sillness, examination reveded marked redtriction and
norma neurologica examination. 6 wksFU. R. a 218.

6/20/96 - complains dragging |eft foot; caused her to fdl; neurologica examination no
appreciable weakness; gait appears normal; no obvious neurologic deficiency. R. at 219.
7/130/96- painin leg and dragging, pain worse after activity; marked redtriction on examination;
of note, she dso has arophy of Ieft caf muscles, particularly of the gastrocnemius with gpparent
weakness in muscle at 4+/5; has mild EHL weakness on left and diffuse hyporeflexiain lower
extremities athough normal in upper. Assessments and recommendations -- “June continues to
be completely disabled from any type of work. She does have evidence of chronic nerve injury
to the scidic nerve on the left with muscle arophy, pain, and dragging of thefoot. Again, | think
sheis completdy disabled from any type of work and has been so for many years. Shelikely
will bethisway for yearsto come.” 6 weeks FU. R. at 220.

10/14/96 - little better with PT; ill congtant low back pain; overal neurologicd report is
unchanged since 9/3/96 as is spind exam; improving dowly. R. a 232.

11/25/96 - complains bitterly of low back pain; no change in advanced restriction of motion of
her spine; neurological normal; same; 2 mos FU. R. a 231.3

1/16/97- same; continued pain in the back and occasiona pain in the leg; examination reveded
marked redtriction, bilateral paravertebra tenderness and spasm, but no neurologica defect;
making no progress at al; dependency to drugs caused by work injury; recommend psychiatrit;
psych referrd. R. a 230.

3/20/97 - no change; continues to reved severe redtriction of spine; no neurological deficit. Go
to Pain Center. R. at 229.

7/18/97 - “it ismy opinion that June would have to” rest for a least 5 minutes 2 or 3 times an
hour, regularly lie down and change positions as much as twice an hour to function in any sort of
job. “Thiswoman can bardly st for afew minutesin our office awaiting gppointments.”
Because of medication, fals adeep and will probably be likely do so at work; medsimpair

3 Yoxall does not dispute the ALJ s determination that Y oxall must prove that she was under adisability on
or before December 31, 1996. R. at 19. Shaw, 221 F.3d at 131 (citing 20 8 C.F.R. 404.131(a) (claimant must have
disability insured statusin quarter became disabled)). The court, however, reviews evidence concerning Y oxall’s
disability created after December 31, 1996 and supplied to the Appeals Council before the Appeals Council denied
Yoxall’srequest for review. See Arnonev. Brown, 882 F.2d 34, 39 (2d Cir. 1989) (Evidence regarding the claimant’s
condition after the period for which the claimant is seeking disability can be relevant to the question of whether the
claimant was disabled prior to the date last insured.); Brown v. Apfel, 174 F.3d 59, 62 (2d Cir. 1999) (review includes
“new evidence submitted to the Appeals Council following the ALJ sdecision.”).
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memory. “Agan, itismy opinion that it would be essentidly impossible for this woman to hold
down any sort of job because of her limitations due to pain and deeplessness.” R. a 279.

10/21/97 - medicaly probable that due to her medica condition, Y oxall wakes up and moves
from chair to chair; needs frequent rest and would need to leave job on an hourly basis; would
lose work because of pain, fall adeep because of lack of deep; work impaired by medication
she takes; narcotics and muscle relaxers affect ability to perform ajob; need more than one type
of chair, Sitting in one position makes her uncomfortable; dl have existed for severd years. R. a
275.

11/18/97 - continues to have low back pain and bilaterd leg pain; especidly worse because of
coughing spells, marked redtriction of spine but no foca neurologic deficits, essentialy stable,
FU 3 mos. and “ continues to be unable to perform any type of work.” R. at 273.
2/17/98 - no changein pain, neurologic symptoms or functiond status. Still needs meds.
Examination reveds marked restriction of spine and no neurologic deficits. “ June continues
disabled from dl types of work” R. at 285.
In addition, diagnostic test records are interspersed throughout the record. See, e.g., R. a
222-26, 248.
2. Examining M edical Consultant

Dr. Gregory Criscuolo

Dr. Criscuolo isamedica doctor, who examined Y oxal once on January 23, 1998. R. at
280-83. Criscuolo recited Dickey's past findingsin detall and Y oxdl’ s current complaints of pain.
Criscuolo performed a generd physicd exam. He found that examination and Y oxdl’ s neurological
examination to be consgtent with Dickey’sfindings. Criscuolo noted in his section on
recommendations and impressons that Y oxall was “ suffering from failed back syndrome. . . falled to
make sgnificant progress and has had stable amount of pain for anumber of yearsnow. . . . She
gppears to be completdy disabled at thistime.”

Criscuolo further concluded that Y oxdl had reached maximum medica improvement and



“based on current level of functioning it certainly does not gppear that sheis cgpable of working at this
time full or part time duty due to an excessive number of restrictions that would be required.” He
suggested more detailed RFC' s be conducted and a proper interpretation be obtained from Yoxdl’s
treeting physician. Criscuolo noted that “1 am in agreement with dl the measures that have been
attempted up to this point.”

3. Non-Examining State Medical Consultants

a) Dr. Kenneth Knox

Dr. Knox, astate medica consultant, completed an RFC assessment concerning Y oxadl on July
3,1996. R. 118-125. Knox did not examine Y oxal and performed his assessment without the treating
or examining sources statements regarding the clamant’s physicd capacity. R. at 124. Knox
concluded that Y oxdl could occasiondly lift or carry amaximum of 20 pounds; frequently lift or carry a
maximum of ten pounds, stand and/or walk for atotd of Sx hoursin an eight-hour workday; St for a
total of 9x hoursin an eight-hour workday; was unlimited in her capacity to push and/or pull; can

occasondly climb, baance, stoop, kned, crouch, and crawl, and had no other limitations.

b) Dr. Maie Morticciollo

Dr. Morticciollo, a state medica consultant, completed an RFC assessment concerning Y oxall
on September 9, 1996. R. 126-133. Morticiollo did not examine Y oxal, but, unlike Knox, she did
have the treating or examining sources statements regarding the clamant’s physical capacity. R. a
132. Morticiollo concluded that Y oxdl had the RFC to occasiondly lift and/or carry a maximum of ten

pounds, frequently lift and/or carry ten pounds, stand/walk for two hoursin an eight-hour day; St for a
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totd of sx hoursin an eight-hour day; and Y oxdl had limited capacity to puspull in her lower
extremities; could never climb ladders, ropes or scaffolds, could frequently baance, stoop, knedl, and
occasionaly crouch and crawl, and had no other limitations.

Morticciollo aso noted that Y oxdl had 2% chronic nerve injury, had anorma neurological
finding and anormd gat. R. a 127-28. Morticiollo noted that Y oxal’ s physician’s follow-up exam of
Jduly 30, 1996 reveded a marked decrease in the range of motion of Yoxall’s lumbar spine, atrophy in
her left calf muscle, muscle weskness and diffuse hypoflexia R. a 128. Morticciollo reported that
Y oxal’streating physician reported Yoxadl astotdly disabled. R. a 128. Morticciollo, however, did
not concur and reported on page 2 and 3 of her report that the “objective findings’ did not support a
finding of total disability and that Y oxal “can perform afull range of sedentary work.” R. a 128. In
addition, Morticciollo noted in the space provided for explaining the difference between the treating
physician’s findings and her own, that the treating physician “ states dl. is incgpable of any work
however objective findings support the ability to perform sedentary work, seep. 2 and 3. Pt makes
other inconsistent work determination over the past 8 years.” R. at 132.

B. ALJ' sDecision

The ALJ ultimately found thatY oxal was not dissbled. R. a 19-20. The ALJ gtated that “[t]he
evidence supports the finding that the clamant is status post lumbar fusion, and has chronic sciatic nerve
injury, impairments which cause sgnificant vocationdly relevant limitations” R. a 20. The ALJcited
the tresting-physcian rule accurately and the five factors that he must congider in evduating the
clamant’ s subjective complaints under Socid Security Ruling (“SSR”) 96-7p. 1d. The ALJfairly

accurately described Y oxal’ s activities as supported by the record. R. a 21-22. The ALJ provided a
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farly accurate representation of the record in terms of Engel’s and Dickey’sfindings. R. a 22-24.

Asto Yoxdl's subjective complaints, the ALJ then found that, “in view of the clamant’'s
diagnosed impairments, she could reasonably be expected to experience pain upon the performance of
activities such as heavy lifting, and frequent bending, crawling, crouching, climbing, or frequent pushing
and pulling with the hands or feet.” R. a 24.

Although she has dgnificant functiond limitations there is no evidence that her

impairments produce pain of the chronicity and intengty adleged in her testimony and

recorded statements. Therefore, her dlegations regarding her subjective complaints

can only be credited to the extent that her functiona limitations prevent her from

performing some types of work but that they do not preclude the performance of work

at dl leves of exertion.
R. at 24.

The ALJfound that the RFC established by the state agency non-examining medica consultants
“iswel supported and congstent with the evidence, including reports received after their determinations
weremade” R. a 25. The ALJfound that Yoxal had the RFC to “ perform the exertional demands of
sedentary work, or work which requires maximum lifting of ten pounds and involves primarily stting
with occasona walking or sanding.  The evidence supports afinding that Yoxdl is ableto
occasondly lift and or carry ten pounds, St for atota of Sx hours out of an eight hour work day and
stand and or walk for atota of two hours out of an eight hour day. Sheis unable to climb ladders,
ropes, and scaffolds. In addition, the claimant must frequently change positions and needs the option to
gtorstand.” R. at 25.

The ALJ noted that, athough Dickey had reported that claimant had reached maximum medica

improvement in December 1993 and should be retrained for alight duty position primarily involving
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gtting, in July 1996, Dickey stated that Y oxal was unable to perform any work. R. a 25. The ALJ
then concluded that Dickey based his opinion that Y oxall was disabled on Y oxdl’ s pergstent subjective
complaints because “in dl previous and subsequent reports, Dickey stated there were no neurologica
abnormalities” The ALJ a0 dated that there were no measurements to support Dickey’s July 1993
finding of muscle atrophy and that Dickey’ s description of decreased muscle strength as 4+ out of 5
was “closeto normd.” The ALJ noted that Dickey also “used ‘mild’ and ‘diffuse’ to describe the other
abnormdities” R. at 25. For those reasons, the ALJ concluded that “Dr. Dickey’s opinion regarding
the dlamant’ s disability is not supported or congstent with the objective clinicd findingsand is
regjected.” Id.

Further, the ALJ based his opinion that Y oxal was able to perform sedentary work on the
opinion of Dr. Blank, avocationa expert. R. a 26. Dr. Blank’s opinion was based on a hypothetica
of aperson who was able “to lift and carry up to ten pounds, Sit for Six hours out of an eight hour day,
[and] stand and walk for two hours out of an eight hour work day.” 1d. Blank opined that such a
person could perform the job of telephone sdesclerk and telephone telemarketer. 1d.

In response to Y oxdl’ s attorney’ s hypotheticas, however, Blank stated that a person who
needed to take rest periods or leave to take medications two to three times an hour for five minutes
could not perform any of thosejobs. R. a 26-7. Blank further opined that a person who missed one
day aweek, nodded off during the job, and had impaired memory could not perform any of those jobs
gther. R. a 27. The ALJ, however, gave no weight to that testimony because he concluded that
“none of the limitations cited in [Y oxall’ s atorney’ 5] hypotheticas are based on objective findings.” 1d.

The ALJ stated that Y oxal’ s atorney’ s “argument that the claimant cannot sustain any activity for
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longer than 45 minutes due to constant pain is not supported by the medica evidence of record and is

rgected.” R.at 25. The ALJconcluded that Y oxall was not disabled. R. at 27.

1.  STANDARD OF REVIEW

“A didrict court may set aside the Commissoner’s determination that a clamant is not disabled
only if the factua findings are not supported by ‘ substantia evidence' or if the decison is based on legd

error.” Shaw v. Chater, 221 F.3d 126, 131 (2d Cir. 2000) (citing 42 U.S.C. § 405 (g); Bubnisv.

Apfd, 150 F.3d 177, 181 (2d Cir. 1998)). Subgtantid evidence is “more than amere scintilla”
Schaa v. Apfe, 134 F.3d 496, 501 (2d Cir. 1998). It isdefined as “such relevant evidence asa
reasonable mind might accept as adequate to support aconcluson.” Shaw, 221 F.3d at 131.

“To determine whether the findings are supported by substantid evidence, the reviewing court
is required to examine the entire record, including contradictory evidence and evidence from which
conflicting inferences can be drawn.” Brown v. Apfd, 174 F.3d 59, 61-62 (2d Cir. 1999) (quoting

Mongeur v. Heckler, 722 F.2d 1033, 1038 (2d Cir.1983) (per curiam)). “For errors of law, by

contrast [to the substantial evidence standard], a deferentia standard is not applied.” Rosario v.

Chater, 1997 WL 167044 at *2 (S.D.N.Y. 1997) (citing Townley v. Heckler, 748 F.2d 109, 112 (2d

Cir. 1984) (dating that “[w]here an error of law has been made that might have affected the disposition
of the case, this court cannot fulfill its statutory and condtitutiona duty to review the decision of the
adminigrative agency by smply deferring to the factud findings of the ALJ.")).

On gpped, the reviewing court “conduct[s] a plenary review of the adminidrative
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record to determineif there is substantid evidence, considering the record as awhole, to support the
Commissioner’ s decison and if the correct legd standards have been gpplied.” Shaw, 221 F.3d at
131. Thisreview includes “new evidence submitted to the Appeds Council following the ALJ s
decison.” Brown, 174 F.3d at 62 (citing Perez v. Chater, 77 F.3d 41, 46 (2d Cir. 1996)). The
court’s respongbility “is dways to ensure that a claim has been fairly evduated.” |d. (quoting Grey v.
Heckler, 721 F.2d 41, 46 (2d Cir. 1983)). “Although the standard of review generdly impliesa
deference to the expertise of the agency, the * courts retain arespongbility . . . to reverse and remand if

the Secretary’ s decison is not supported by substantia evidence’” Riverav. Schweiker, 717 F.2d

719, 723 (2d Cir. 1983) (quoting Smith v. Cdifano, 637 F.2d 968, 970 (3d Cir. 1981)). The

reviewing court “should remember that the[ ] Act isaremedia statute which must be liberdly gpplied;
itsintent isincluson rather than excluson.” Rivera, 717 F.2d at 723 (interna quotations omitted).

V. DISABILITY LAW

The Socid Security Act (theAct”) guarantees disability insurance benefits to every disabled

individud. Rosav. Cdlahan, 168 F.3d 72, 77 (2d Cir. 1999). The Act defines disability as*“an

inability to engage in any subgtantid gainful activity by reason of any medicaly determinable physica or
menta impairment . . . which has lasted or can be expected to last for a continuous period of not less
than 12 months.” Shaw, 221 F.3d at 131 (citing 42 U.S.C.

8 423(d)(1)(A)). Theindividuad’simparment must be so severe that he is unable to do his previous job
and cannot, “conddering his age, education, and work experience, engage in any other kind of

substantid gainful work which exigtsin the nationa economy.” Id. at 131-32.
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Turning now to the Agency’ s familiar five-sep andysis® used to determine aclaimant's
disability, the parties here focus on the fifth step. See Shaw, 221 F.3d at 132. The ALJ concluded that
Y oxal met her burden at the fourth step to show that she did not have the resdua functiond capacity
(“RFC")° to perform her past work. Tr. a 23. Accordingly, Yoxal contests the ALJ s findings and
conclusions at the fifth step of thisanalysis -- that Y oxal could perform sedentary work with a st/stand
option and was, therefore, not disabled.

At thefifth step, the burden shifts to the Commissioner to prove that the clamant has the RFC
to perform other jobs in the nationd economy. Shaw, 221 at 132; Curry v. Apfe, 209 F.3d 117, 122
& 123n.1 (2d Cir. 2000) (“law requires the Commissioner to prove that [clamant] can St for the

requisite number of hours each day”); Rosa, 168 F.3d at 77, 80; Basamo v. Chater, 142 F.3d 75, 80

(2d Cir. 1998). RFC is*“what you can gtill do despite your limitations.” Teadav. Apfd, 167 F.3d
770, 774 n.3 (2d Cir. 1999) (citing 20 C.F.R. § 416.9453). In determining the clamant’s RFC, “the
Secretary must consider objective medical facts, diagnoses and medica opinions based on such facts,

and subjective evidence of pain or disability testified to by the clamant or others” Ferrarisv. Heckler,

4 First, the Commissioner determines whether the claimant is presently employed. If
the claimant isworking, the claim is unaccepted. If the claimant is not working, the claimant must demonstrate that

he has either amental or physical impairment that limits his ability to do basic work activities. If the agency finds
that the claimant failsin doing so, the claim is disapproved. If the agency finds that the claimant hasa ' severe
impairment,” the Commissioner must consider, based solely on medical evidence, whether the claimant’ simpairment
islisted in the Appendix 1 of the Social Security Regulations. If it is present in the appendix, the Commissioner will
automatically consider the claimant disabled, without considering vocational factors, such as age, education, and
work experience. If theimpairment isnot listed, then the claimant must show that he is unable to perform his past
work. If the claimant meets this burden, then the Commissioner must show that thereis other work that the claimant
could perform. Shaw, 221 F.3d a 132; 20 C.F.R. §§ 404.1520, 416.920.

5 “'Residual Functional Capacity’ refersto the claimant’ s maximum sustained work capability for sedentary,
light, medium, heavy or very heavy work.” Michaelsv. Apfel, 46 F. Supp. 2d 126, 135 n.15 (D. Conn. 1999) (citing 20
C.F.R. § 200.00(c)).
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728 F.2d 582, 585 (2d Cir. 1984); see also 20 C.F.R. § 416.929; Carroll v. Secretary of Hedth and

Human Services, 705 F.2d 638, 642 (2d Cir. 1983); Parker v. Harris, 626 F.2d 225, 231 (2d Cir.

1980); Marcusv. Cdifano, 615 F.2d 23, 26 n.2 (2d Cir. 1979).

V. ANALYSIS
Before deciding Y oxal’s motion to remand for consideration of new evidence® the court must

consder whether the ALJ sdecison that Y oxal is not disabled, made without the proposed new

information, is free of legd error and supported by substantid evidence. Cf. Jonesv. Sullivan, 949
F.2d 57, 58 (2d Cir. 1991).
The court must first determine whether the ALJ gpplied the correct legal standard in reviewing

Yoxdl’scase. Tgada, 167 F.3d at 773; Johnson v. Bowen, 817 F.2d 983, 985 (2d Cir. 1987). The

court must then examine the record to determine if the ALJ sfindings are supported by substantia
evidence on the record as awhole. Johnson, 817 F.2d at 985.

Y oxal arguesthat the ALJ“improperly evduated [her] ability to perform subgtantid
ganful activity by summarily dismissng both the opinion of the daimant’ s tregting physcians and the
clamant’s subjective complaints of pain and disability.” Plaintiff’s Memorandum dated June 13, 2000

(“Pl. Mem.”) & 3.7

® The court refersto the January 17, 2001 motion. Y oxall’sfirst motion for remand to consider new medical
evidence, dated May 22, 2000, involved evidence that Y oxall had submitted to the Appeals Council following the
ALJ sdecision. The Appeals Council denied Y oxall’ srequest for review. Accordingly, the court has incorporated
that evidenceinto itsreview. See Perez v. Chater, 77 F.3d 41, 46 (2d Cir.1996) (“new evidence submitted to the
Appeals Council following the AL Js decision becomes part of the administrative record for judicial review when the
Appeals Council deniesreview of the ALJs decision.”).

" Yoxall does not dispute the ALJ s determination that Y oxall must prove that she was under adisability on

or before December 31, 1996. R. at 19. Shaw, 221 F.3d at 131 (citing 20 C.F.R. 404.131(a) (claimant must have
disability insured status in quarter she became disabl ed)).
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A. Treating-Physician Rule

The ALJ sfalure to give Dickey's opinion controlling weight, or indeed any weight, violated
the Second Circuit’ s tregting-physician rule and congtitutes legdl error. See Shaw, 221 F.3d at 134.
“According to the ‘treating physician rule,’ the medicd opinions of aclamant’ streeting

physicians are given ‘ specid evidentiary weight' in disability benefits cases” Gonzdez v. Apfe, 113 F.

Supp. 2d 580, 588 (S.D.N.Y . 2000) (quoting Clark v. Commissioner of Socia Security, 143 F.3d

115, 118 (2d Cir. 1998)).8 The tredting-physician rule “mandates that the medica opinion of a
clamant’ stregting phydcian is given controlling weight if it iswell supported by medicd findings and not
inconsgtent with other substantia record evidence” Shaw, 221 F.3d at 134. The Socia Security
Adminigration regulations specificaly sate: “Generdly, we give more weight to opinions from your
treating sources. . . . If wefind that atreating source's opinion on the issug(s) of the nature and severity
of your imparment(s) is well-supported by medicaly acceptable clinica and laboratory diagnostic
techniques and is not incons stent with the other substantial evidencein your case record, we will give it
controlling weight.” 20 C.F.R.
§ 416.927(d)(2); see also Shaw, 221 F.3d at 134; Rosa, 168 F.3d at 78-79; Clark, 143 F.3d at 118;
Diaz v. Shdda, 59 F.3d 307, 312, 313 (2d Cir. 1995).

If, however, atreating physician’s opinion is not given controlling weight, the Commissoner

must congder the following factors in deciding how much weight to assign it: “(i) the frequency of

8 A doctor isatreati ng physician where a continuous physician/patient relationship develops. See
Mongeur v. Heckler, 722 F.2d 1033, 1039 n.2 (2d Cir. 1983); Poole v. Railroad Retirement Board, 905 F.2d 654, 656 (2d
Cir. 1990) (citing Schisler v. Bowen, 851 F.2d 43, 47 (2d Cir. 1988) (existence of “an ongoing treatment and
physician-patient relationship with the claimant” is a predicate for application of the treating-physician rule)).
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examination and the length, nature, and extent of the trestment relationship; (i) the evidence in support
of the opinion; (iii) the opinion's condstency with the record asawhole; (iv) whether the opinion is
from aspecidist; and (v) other rdlevant factors.” Schaal, 134 F.3d at 503; see also Shaw, 221 F.3d

at 133; Gonzalez, 113 F. Supp. 2d at 588 (citing Clark, 143 F.3d at 118 (citing 20 C.F.R. §

416.927(d)(2)). “The regulations dso State that the agency ‘will dways give good reasonsin [its]
notice of determination or decison for the weight [it] gives [clamant’s] treating source’ s opinion.””
Clark, 143 F.3d at 118 (bracketsin origind); see also Schaal, 134 F.3d at 504; 20 C.F.R. 88
404.1527(d)(2), 416.927(d)(2).

A licensed medicd doctor’s opinionisa“medica opinion” under to 20 C.F.R.
§404.1527(a)(2), even if the doctor merely consults, but does not treat, the claimant. Diaz, 59 F.3d at
312, 313; 20 C.F.R. 88 404.1513(3)(1) & (€), 404.1527(a)(2)). “[I]n evauating aclamant’s
disability, a consulting physician’s opinions or report should be given limited weight. Thisis justified
because * consultative exams are often brief, are generaly performed without benefit or review of
clamant’smedicd higory and, a best, only give aglimpse of the clamant on asingle day. Often,
consultative reports ignore or give only passing consderation to subjective symptoms without stated

reasons.’” Simmonsv. United States Railroad Retirement Board, 982 F.2d 49, 55 (2d Cir. 1995)

(ating Cruz v. Sulliven, 912 F.2d 8, 13 (2d Cir.1990) (citations omitted)). Although not entitled to
contralling weight, the ALJ must consider those factors enumerated in the regulation when assessing the
weight to be given the opinions of consulting physcians. Diaz, 59 F.3d at 312, 313 (citing 20 C.F.R.
88 404.1513(e), 404.1527(8)(2)).

Both examining and non-examining medica consultants opinions are entitled to evidentiary
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weight. SSR 96-6p; 20 C.F.R 88 404.1527(8)(2), 404.1513(8)(1). In light of the aforementioned
factorsand al ese being equd, a non-examining physcian’s opinion, however, is afforded less weight
than atreating or examining-consulting physcian’s opinion in the evauation of the clamant’ s disability.

Schider v. Sulliven, 3 F.3d 563, 567 (2d Cir. 1993); see also Vagasv. Sullivan, 898 F.2d 293,

295-96 (2d Cir. 1990) (in elevating opinion of medica adviser, who never had examined claimant, over
that of her tregting physician, the ALJ violated generd rule adopted in dl, or virtudly dl, of the circuits,
the generd rule being that “the written reports of medica advisors who have not personaly examined
the clamant deserve little weight in the overdl evauation of disability. The advisers assessment of
what other doctors find is hardly abasis for competent evauation without a persona examingtion of the

daimant.” (Gitations omitted)); see also Schider v. Bowen, 851 F.2d 43, 47 (2d Cir. 1988),

superseded by regulation, Schider v. Sullivan, 3 F.3d 563, 567 (2d Cir. 1993); Whitney v.

Schweiker, 695 F.2d 784, 789 (7th Cir. 1982). The regulations permit the opinions of non-examining
physciansto override treating sources opinions only when they are supported by evidence in the

record. Diaz, 59 F.3d at 313 n.5; Schider v. Sullivan, 3 F.3d at 567 (citing 20 C.F.R. 88 404.1527(f),

416.927(f)).

Here, the ALJ expresdy rejected the opinion of Dickey, the physician who treated Y oxall
longest, and implicitly rgjected the findings of Engel, a shorter-term treating physician, and Criscuolo, a
one-time examining physcian. The ALJ, instead, relied on the opinions of Knox and Morticciollo, the
one-time, non-examining state consultants. 1n doing so, the ALJ erred.

1. Contraling Weight

Dickey isone of Yoxal’stregting physcians. His opinion istherefore entitled to specid weight
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under the Second Circuit’ s “treating-physician rule’ and is subject to 20 C.F.R.

8404.1527(d)(2). Once the court determines that a doctor is a treating physician, whose opinion is
entitled to specid weight, the court looks only to see “whether the other substantia evidence rebut[s]
the [physician’g conclusions.” Diaz, 59 F.3d at 314. The record contains no indication that Dr.
Dickey’s observations are not well supported by medica evidence or that his opinion was incons stent
with other substantial evidence in the record as awhole.

Throughout the Six years’® that Dickey treated Y oxall, his more than forty reports and the
findings therein are consstently supported by medicd diagnostic tests; including MRI's, EMG's, CT
scans, SPECT scans, x-rays, and mydograms; and clinicd techniques; including physica examinations,
draight leg tests, and various range-of-motion tests. Despite the fact that the neurologica examinations
were, for the most part, consstently norma since 1992, other medica tests specificaly suggested the
exisgence of many problems, including a centra bulging disc, possible herniation, and disc degeneration.
The clinicd techniques reveded avariety of problems over the course of the treatment, including muscle
gpasms, scoliog's, and arestricted range of motion.

Over the course of Yoxal’s back injury, she consstently sought and received treatment from
Dr. Dickey. Thefollowing isasummary of the trestment Y oxall received and its effect on her as
gleaned from the record. In 1991, following her injury, Y oxal wore aback brace and attempted pool

therapy. Having no rdief from her symptoms, in December 1992, Y oxal underwent alumbar fuson,

9 Evidence regarding the claimant’ s condition after the period for which the claimant is seeking disability
can be relevant to the question of whether the claimant was disabled prior to the date last insured. See Arnonev.

Brown, 882 F.2d 34, 39 (2d Cir. 1989).
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during which Y oxal’s 4" lumbar disc and sacrum were screwed together with a metal screw.
Immediately following her surgery, Y oxall was placed in a back brace and Dickey reported that she
was temporarily disabled. Yoxal progressed somewhat and eventudly weaned hersdf from the back
brace over the next few months. In May 1993, however, Y oxal experienced more pain and
aggravated symptoms. At that time, Dickey reported that x-rays showed a“loosening of screw on left
of S1.” He further reported that there was a“hardware failure, but seems to be developing fuson
nonetheess” Dickey then recommended that Y oxdl discontinue therapy, resume wearing the back
brace, and continue on medication.

Following that protocol, Y oxal improved. In December 1993, Dickey reported that there was
aprobable “non-union of thefuson.” At that point, more than one year post surgery, Dickey opined
that Y oxal had reached maxima medica improvement, recommended no further surgery dueto
Y oxdl’s ssomach complications, and recommended that Y oxall be retrained for light work duty. After
that report, Y oxdl’s condition deteriorated. In September 1995, Y oxdl informed Dickey that she was
goplying for socia security benefits. Dickey supported that action.

In June 1996, Y oxdl complained of aggravation of her prior symptoms and additiona
problems, such as dragging of her |eft foot. Dickey reported that Y oxdl’ s gait then appeared normd.
One month later, on July 30, 1996, Dickey reported that Y oxal had marked restriction of movement
on examination, and that “of note, she dso has arophy of left caf muscle part at gastrocnemius with
gpparent weskness in muscle at 4+/5; has mild EHL weakness on left and diffuse hyporeflexiain lower
extremities dthough norma in upper.” Dickey then opined that Y oxal “continues to be completely

disabled from any type of work. She does have evidence of chronic nerveinjury to the sciatic nerve on
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the left with muscle atrophy, pain, and dragging of the foot. Again, | think sheis completely disabled
from any type of work and has been so for many years. Shelikely will be thisway for yearsto come.”
After that time, Dickey continued to treat Yoxall. He consstently reported through November 18,
1997, that Y oxdl’ s condition did not change and that Y oxall was disabled from any type of work.

a) Medicaly Acceptable Clinical and Diagnosgtic Techniques.

The ALJidentified essentidly three grounds for rgjecting Dickey’s opinion regarding Yoxal's
disability as “not supported or congstent with the objective clinica findings.” For the reasons discussed
bel ow, none of those reasons provide a sufficient basisto reject Dickey’ s opinion. See Shaw, 221
F.3d a 134 (atreating physician’s opinion is entitled to “controlling weight if it iswell supported by
medicd findings and not incongstent with other substantia record evidence.”).

I First reason

In rgjecting Dickey’s opinion, the ALJ apparently relied, in part, on a perceived incons stency
between Dickey’s December 1993 report that Y oxal had reached maximum medica improvement and
should be retrained for alight duty position and Dickey’s July 1996 report, in which Dickey stated that
Y oxal was unable to perform any work.

The ALJ sfirst bassfor rgecting Dickey’s opinion isinsufficient. It isnot unusud for a patient
recovering from back injuries to suffer relgpse or deterioration of her conditions, particularly when the
patient suffers from degenerative disease. See Snell v. Apfd, 177 F.3d 128, 130 (2d Cir. 1999)
(tresting physician initidly identified claimant as cgpable of doing part-time restricted work and then

later astotaly disabled); Poole v. Railroad Retirement Board, 905 F.2d 654, 656 (2d Cir. 1990)

(clamant’ s condition deteriorated over time); Farraris, 728 F.2d at 583 (claimant with herniated disc

23



from car accident returned to work for ten days, found it too painful to continue, worked part-time and
then stopped working atogether entitled to benefits).

At the time of Dickey’s December 1993 report, Y oxal was recovering from a partidly
unsuccessful back surgery and had not attempted any type of work since her back injury. Under the
circumstances, it isnot surprising that Y oxdl failed to improve and actudly deteriorated over a period
of three years and thus was unable to attain Dickey’ sinitid December 1993 projection of her potentia
ability towork. See Shaw, 221 F.3d a 334 (“ The facts that [clamant’s] condition did not improve,
and that there was no suitable trestment other than physica therapy, bolster the argument that
[damant’ 5] impairments were permanent and that he was unlikely to recover from them.”).

More importantly, however, the ALJ has a duty to supplement the record when there are
inconsggtencies in atreating physcian’ sreports. Rosa, 168 F.3d at 79 (when there are deficienciesin
the record, ALJ is under “ affirmative obligation to develop a damant’s medicad history even when the
clamant is represented by counsd”); Perez, 77 F.3d at 47 (“when evidence we receive from your
treating physician . .. or other medica source isinadequate for us to determine whether you are
disabled . . .wewill first recontact your treating physician . . . to determine whether the additiona
information we need is readily available. 20 C.F.R. § 404.1512(e).”). The ALJ could have requested
that Dickey provide an explanation for Y oxal’ s gpparent failure to improve over time and should have
done s, rather than rejecting Dickey’s opinion on that ground. Clark, 143 F.3d at 118 (serious
question whether duty to develop the record satisfied when ALJ did not affirmatively seek from treating
physician amedica explanation why clamant’ s condition deteriorated over time). The ALJ s perceived
inconsistency in Dickey’ s reports, therefore, is not a sufficient basis to reject Dickey’ s opinion.
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ii.  Second reason
The ALJds0 based his rgjection of Dickey’'s opinion on an implicit finding that Dickey relied
exclusvely on Yoxal’ s persastent subjective complaints because “in al previous and subsequent
reports, Dickey stated there were no neurologica abnormadlities” Thereis no evidence to support this

concluson. Mimmsv. Heckler, 750 F.2d 180, 186 (2d Cir. 1984) (“an ALJis not free to assume that

afactor, such as pain, was consdered in formulating amedica opinion when thereis no evidence that
such wasthe casg’). In the same reports that included norma neurologicd findings, Dickey included
additiond detailed objective medical findings and based his opinion on those findings.

Further, from the beginning and throughout his reports, Dickey relied on objective medica
evidence, such asx-rays, MRI's, CT scans and clinicd tests, and stated numerous times that * his
objective findings did not change” See, e.g., R. a 186, 192, 205, 209, 213, 217, 232, 285. Although
Dickey may have taken account of Y oxal’s subjective complaints, Dickey’ s opinion regarding Yoxdl’s
disability iswell supported by medically acceptable clinica and diagnostic techniques and tests other
than the test that revealed norma neurologica function.

The diagnostic and clinicd medicd findings contained in Dickey’ s reports support Dickey's
opinion of disability. Rather than accepting those diagnostic and dlinica findings, the ALJ improperly
rejected Dickey’ s opinion in favor of his own opinion -- that the normal neurologica findings contained
in those same reports by themsalves were enough to undermine Dickey’ s finding that Y oxal was
dissbled. The ALJ s approach isnot the “overwhemingly compelling type of critique that would permit
the Commissioner to overcome an otherwise valid medica opinion.” Shaw, 221 F.3d at 134 (citing

Wagner v. Secretary of Hedlth and Human Servs,, 906 F.2d 856, 862 (2d Cir.1990) (although a
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physician’s opinion might contain incongstencies and be subject to attack, “a circumgtantid critique by
non-physicians, however thorough or respongble, must be overwhemingly compelling in order to
overcome amedica opinion”); see also Rosa, 168 F.3d a 77 (“In analyzing atregting physician’s
report, ‘the ALJ cannot arbitrarily subgtitute his own judgment for competent medical opinion.’

McBrayer v. Secretary of Hedlth and Human Servs,, 712 F.2d 795, 799 (2d Cir. 1983).”).2°

iii.  Third reason
The ALJ dso regjected Dickey’ s opinion because it contained no measurements to support
Dickey’s July 1993 finding of muscle atrophy, because Dickey’ s description of decreased muscle
srength as 4+ out of 5 was, in the ALJ s opinion, “closeto normal,” and because Dickey aso “used
‘mild’ and ‘diffuse’ to describe the other dbnormalities” Again, the ALJ erred by subgtituting hisown
judgment -- that measurements of muscle atrophy were necessary, that 4+ out of 5 was insufficient to

show decreased muscle strength, and that “mild” and “diffuse” aonormdities are insufficient for afinding

of disability -- for that of amedica opinion. See, e.g., Bdsamo, 142 F.3d at 80 (ALJimproperly
made a medicad determination by concluding that an absence of “arophy of any muscle groups’ was
incongstent with afinding of disability); Wagner, 906 F.2d a 861 (ALJ had no sufficient basis for
concluding that a tresting physcian’s failure to report that a clamant suffered from “headaches and
left-aded weskness’ precluded adiagnosis of “hemiplegic migraine.”).

Here again, the ALJ erred by failing to fulfill his duty to supplement the record by requesting

10 Even though the AL J did not merely substitute his own opinion, but instead relied on Knox’s and

Morticciollo’ s opinions, those opinions are not enough, by themselves, to override Dickey’ sopinion. See Havasv.
Bowen, 804 F.2d 783, 786 (2d Cir. 1986) (“opinions of non-examining medical personnel cannot in themselves
constitute substantial evidence overriding the opinions of examining physicians’).
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that Dickey provide amedicd explanation for hisfindings or, if necessary, that Dickey provide any
additiona evidence necessary to permit the ALJ to determine whether Y oxal was disabled. Because
the ALJ did not supplement the record, there is no basis for the ALJ sfinding that Dickey’sopinion is
not supported by objective clinica findings.

b) Other Substantial Evidence

Dickey’ sfindings and opinion are congstent with other subgtantial evidence, including the
findings and opinions of other physicians -- Engdl, another treating physician, and Criscuolo, an
examining-conaulting physician -- and Y oxal’ s subjective complaints. See Shaw, 221 F.3d at 134 (a
tregting physcian’s opinion is entitled to “ controlling weight if it iswell supported by medicd findings
and not inconsistent with other substantia record evidence.”). Engd treated Y oxal from December
1991 through June 1992. In April 1992, Engd indicated that Y oxall was improving and could then “be
on [her] feet for two hours a day before back pain.” Engel’s April 1992 report aso notes that a
“decison will be made in the near future about a possible return to light and/or selected work, but lifting
not to exceed 20 Ibs”

Because Y oxall had not improved and because the tests indicated a bulging disc and possible
herniation, in June 1992 Y oxdl was referred to Dickey. R. a 23. Nothing in any of Engd’s leven
reportsis incongstent with Dickey’s medicd findings or eventua conclusion that Y oxal was disabled.
In fact, Dickey relied on Engd’slaboratory and clinical tests and findingsto trest Yoxall. R. at 184.
Moreover, as atregting physician, Engel’ s opinion must be given evidentiary weight.

Dr. Criscuolo, aconsulting physician, examined Y oxal in December 1998. Under the

circumstances of this case, Criscuolo’s opinion is not afforded the same weight as the opinions of
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Dickey or Engdl, Y oxdl’ streating physicians, but is afforded more weight than the opinions of Knox
and Morticciollo, the non-examining-consulting physicians. Here, Dr. Criscuolo explicitly supported
Dickey’s past findings and treatment protocol, and aso supported Dickey’ s finding of total disability.
In addition, Dickey’s opinion is consstent with Y oxall’ s subjective complaints. The record
indicates that Y oxal consstently complained that she was unable to perform sedentary work of any
type. See Curry, 209 F.2d at 123 (sedentary work “generdly involves up to two hours of standing or
walking and sx hours of gtting in an eight-hour day.”); see also Diaz, 59 F.3d at 315 n.13 (in
determining whether the clamant could perform sedentary work, “the AL J should consider the
Secretary’ s suggestion in a Ruling, SSR 83-10, that sedentary work involves sitting for Sx hours out of

an eight hour day.”); Ferraris, 728 F.2d at 587 (the concept of sedentary work contemplates

subgtantid Stting).

The ALJfairly characterized Y oxdl’ s subjective complaints of pain and descriptions of her
daly activities. R. a 24-27. Nothing in the record suggests that Y oxal’ s subjective complaints would
permit her to St and/or stand for any substantid period of time. See Podle, 905 F.2d at 664 (claimant
need not be acomplete invalid to be entitled to benefits); Balsamo, 142 F.3d at 81 (where claimant
engagesin variety of activities such as driving, watching t.v., riding buses and subways, attending church
and helping hiswife shop, Commissoner did not sustain burden of establishing plaintiff’s ability to
perform sedentary work because there was no evidence that claimant “engaged in any of these activities
for sustained periods comparable to those required to hold a sedentary job”).

The ALJ gpparently relied solely on the two non-examining medica consultants opinions when

deciding that Y oxadl could perform sedentary work and was not disabled. Def. Mem. a 8. The ALJ
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found that the RFC established by Knox and Morticciollo “iswell supported and congstent with the
evidence, including reports received after their determinations were made.” The ALJ then found that
Y oxal had the “RFC to perform the exertiona demands of sedentary work, or work which requires
maximum lifting of ten pounds and involves primarily gtting with occasond waking or ganding. The
evidence supports afinding that Y oxal is able to occasondly lift and or carry ten pounds, St for atotal
of 9x hours out of an eight hour work day, and stand and/or walk for atota of two hours out of an
eight hour day. Sheisunableto climb ladders, ropes, and scaffolds. In addition, the claimant must
frequently change positions and needs the option to Sit or gand.” The ALJ erred in relying on Knox
and Morticciollo’s opinions to conclude that Y oxal was not disabled.

Dr. Knox, one of the state medical consultants, completed an RFC assessment concerning
Yoxdl on duly 3, 1996. Knox did not examine Y oxall and performed his assessment without the
treating or examining sources statements regarding Y oxal’ s physica capacity. Dr. Morticciollo, the
second state medical consultant, completed an RFC on September 9, 1996. Morticciollo did not
examine Y oxdl, but, unlike Knox, she did have the tregting or examining sources  statements regarding
Yoxal’sphysca cagpacity. Although both Knox and Morticciollo found that Y oxal was not disabled,
the doctors RFC' s differed. Knox found that Y oxal could occasiondly lift a maximum of 20 pounds,
gand and/or walk for atota of Sx hoursin an eight hour day and that Y oxal was unlimited in her
capacity to pudh/pull; yet Morticciollo found that Y oxdl could only occasondly lift amaximum of ten
pounds, stand and/or walk for atota of two hoursin an eight hour day, and that Y oxall was limited in
her cgpacity to pudVpull in her lower extremities.

Morticciollo found, in addition, that Y oxal had two percent chronic nerve injury, anorma
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neurologica finding and anorma gait, and that Dickey’ s follow-up exam reveded a marked decrease
in the range of motion of her lumbar spine, atrophy in her left caf muscle and muscle weskness.
Morticciollo, however, discounted Dickey's conclusion of disability by reporting in a conclusory fashion
that the “objective findings’ did not support afinding of totd disability and that Y oxdl “can perform full
range of sedentary work.”

Knox's and Morticciollo’' s opinions are entirdly incongstent with Dickey’ s opinion and are even
partidly inconastent with each other. By itsdlf, a non-examining physcian’s opinion is afforded little
weight in the determination of disability. See Havasv. Bowen, 804 F.2d 783, 786 (2d Cir. 1986)
(“opinions of non-examining medica personne cannot in themsalves condtitute substantial evidence
overriding the opinions of examining physcians’). Further, Dickey’s opinion is conggtent with the two
other examining doctors' reports, Y oxal’s subjective complaints, and medically acceptable clinica and
laboratory diagnostic techniques. Therefore, in the face of the sgnificant record evidence of Yoxdl’s
disability, Knox’s and Morticciollo' s findings are entitled to rlaively little weight. Thelr findings cannot
condtitute subgtantia evidence to overcome a consensus among Y oxdl’ s examining doctors -- including
two treating physicians -- that she was unable to perform sedentary work. See, e.g., Smmons, 982
F.2d at 56 (doctor never examined claimant; he merely reviewed the medicd file -- not substantial
evidence to override tregting physician’ s opinion); Hiddgo, 822 F.2d at 298 (testimony of
non-examining medical advisor “does not congtitute evidence sufficient to override the tresting
physcian’sdiagnogs’). Inlight of those facts, the ALJ erred by failing to afford controlling weight to
Dickey’s opinion that Y oxall was disabled.

2. Reasonsfor Re ecting Treating Physicians Opinions.
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Evenif Dickey’s opinion were not entitled to controlling weight, the ALJ erred by failing to give
good reasons for rgecting Dickey’ s opinion, failing to properly consider the five factors required by the
regulations, and then by failing to afford Dickey’ s opinion some weight.

The ALJ rgjected Dickey's opinion regarding Y oxall’ s disability because it was * not supported
or consgtent with the objective clinicad findings” The ALJ specificaly pointed to alack of aonorma
neurologicd findings, alack of measurements to support Dickey’ s findings of muscle atrophy, alack of
a stronger measure of decreased muscle strength, and alack of stronger words to describe Yoxal’s
other abnormalities. In generd, “the lack of clinical findingsin the treating physician’ s report [does| nat,
ganding by itsdf, judtify the ALJ sfalure to credit the physician’sopinion.” Clark, 143 F.3d at 118
(citing Schadl v. Apfel, 134 F.3d 496 (2d Cir. 1998)). “[E]ven if the dinicd findings [are] inadequate, it
[ig] the ALJ s duty to seek additiona information from the [treating] physician sua sponte.” Id. (ating
Perez v. Chater, 77 F.3d 41, 47 (2d Cir. 1996) (“[T]he ALJ generaly has an affirmative obligation to
develop the adminigrative record. This duty exists even when the claimant is represented by
counsd.”)).

Here, therewas no lack of clinica findings. To the contrary, as discussed above, there were
numerous clinica findings that supported Dickey’s opinion. The ALJ, insteed, specificaly pointed to a
lack of aonormd neurologica findings, separate and gpart from the medicd findings supportive of
Dickey’'s opinion, to judtify hisrgection of Dickey’s opinion. In this case, the ALJ erred by faling to
request additiona explanatory medica information from Dickey regarding the percaived deficienciesin
Dickey’sfindings and then by rgecting Dickey’s opinion on the basis of those “deficiencies” 20
C.F.R. 8404.1527; see also Snel, 177 F.3d at 133 (failure to give good reasons for not crediting
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tregting or non-tregting physicians opinions sufficient ground for remand.).

Moreover, alack of abnormd neurologicd findings, particularly in light of the detailed dinica
and |aboratory tests and findings contained in Dickey’ s reports that support his opinion, did not justify
the ALJ sfalureto assgn a least some weight to the Dickey’ s opinion. In assigning weight, there are
five factors that the ALJ should condder: (i) the frequency of examination and the length, nature, and
extent of the treetment relaionship; (ii) the evidence in support of the opinion; (iii) the opinion's
consgstency with the record asawhole; (iv) whether the opinion isfrom a specidist; and (v) other
relevant factors. Schaal, 134 F.3d at 503. These factors favor giving Dickey’s opinion at least some
weight.

Dickey isaneurologica specidist to whom Yoxal was referred. Dickey consgtently met with
and examined Y oxall once every month or two for a period of more than six years. He became the
primary physcian dedling with her injury, performed her surgery, and attempted different types of
treatment protocols with Yoxal. Moreover, Dickey’s opinion, as noted above, was consstent with the
opinions of the other examining doctors, Y oxal’s subjective complaints, and medica tests. Therefore,
the ALJ erred by faling to give Dickey’ s opinion any weight.*

B. Subjective Complaints of Pain

The ALJ ds0 erred in his determination that Y oxdl’ s subjective complaints were not supported

by the record evidence. Although an ALJ properly assesses aclamant’s credibility and arrives a an

' In addition, the ALJ also did not explain the weight he gave to Drs. Engel’s, Criscuolo’s, Knox’s or
Morticciollo’s opinions or his reasons for giving them that weight in light of various factors, such as whether the
doctor actually diagnosed the claimant, whether the treating physician offered an opinion in his specialty area, the
length of treatment, the frequency of visits, the medical evidence, including the laboratory tests, x-rays, and so forth.
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independent judgment of the true extent of the clamant’s pain, he must do so in light of the medica
findings and other evidence. Mimms, 750 F.2d at 186; Tejada, 167 F.3d at 776 (overlooking
objective medicd evidence supporting the clamant’ s poor physica condition, then determining that
claimant could return to work, congtitutes both legal error and supports conclusion that decision not
supported by substantia evidence).

The ALJ sreasonsfor rgecting aclamant’s credibility should be explained, and his reasoning
should be consstent with the medica evidencein therecord. Shdl, 177 F.3d at 134. In addition, the
Second Circuit has “long held that the subjective eement of pain is an important factor to be consdered
in determining disability.” Mimms, 750 F.2d at 185-86. The subjective experience of pain can support
afinding of disability when “medicd sgnsand laboratory findings . . . show that the clamant hasa
medicd impairment(s) which could reasonably be expected to produce the pain.” Sndl, 177 F.3d at
135; 20 C.F.R. § 416.929.

Here, the AL J correctly recognized that he must give congderation to the clamant’ s subjective
complaints and, in that evaluation, the ALJ must carefully congder the five factorsin 20 CFR. 8
404.1529 and SSR 96-7p. Tr. at 20-21. The record, however, conflicts with the ALJ s findings that
Y oxal’ s subjective complaints of pain were not supported by the medica evidence. The ALJ stated
that, “athough [Y oxal] has sgnificant functiond limitations, there is no evidence that her impairments
produce pain of the chronicity and intendgity dleged in her testimony and recorded statements.” He then
concluded, “[t]herefore, her alegations regarding her subjective complaints can only be credited to the
extent that her functiond limitations prevent her from performing some types of work but that they do

not preclude the performance of work at dl levels of exertion.” The ALJ dso sated that “ Attorney
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Margolis argument that the clamant cannot sustain any activity for longer than 45 minutes due to
congtant pain is not supported by the medica evidence of record and is regjected.”

The Commissioner argues that the ALJ generdly relied on the pain questionnaire and the
activities-of-daily-living questionnaire that Y oxal completed, and that the ALJ“considered her
testimony at the ALJ hearing, the medications she takes and her response and the medica record” to
find that Y oxdl’ stestimony was not credible. Defendant’s Memorandum dated July 13, 2000 (“ Def.
Mem.”) a 9-10. The Commissioner did not point to any specific findings in the record to support his
conclusion.

The questionnaires and the paperwork that Y oxall completed, her testimony, and the three
examining doctors reports and opinions congstently support Y oxdl’ s subjective complaints thet she
was in congtant pain, had trouble deeping, did not perform household chores, did not cook, made
sandwiches, did not shop, could drive, but had others drive her, and could not St for a prolonged
period of time. None of Yoxall's representations in the record suggest she was able to perform
sedentary work of any type. See Poale, 905 F.2d at 664; Bdsamo, 142 F.3d at 80.

The medicd findings made by Engdl, Dickey and Criscuolo following examinations of Y oxall
lend credibility to Yoxal’s dams of her ingbility to St or stand for prolonged periods, ether by
affirmatively describing thet inability or, at the least, by falling to contradict Y oxal’s subjective
complaints and description of her lifestyle and activities prior to December 1996. Rosa, 168 F.3d at
82 (concluding ALJwas incorrect in her assessment of the medica evidence, court did not accept
ALJ s conclusion that claimant was not credible as unsupported by the medica evidence). All three

examining doctors noted and recited Y oxdl’ s subjective complaintsin their reports and did not discount
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them. See Poole, 905 F.2d at 663 (clamant’s complaints about pain and his limitations were consstent
when noticed, but not contradicted, by doctors).

On April 4,1992, Enge opined that Y oxal “can be on feet for two hours aday before back
pain.” On May 17, 1993, Engel noted that a myelogram showed adisc bulge at L4-L5 and aCT scan
showed degenerative disc disease at L5/S1 with Grade | anterior spondylothesis and vacuum disc
phenomenon a L5/S1. Engd then stated that “these are the factors that are responsible for [Yoxal’s|
back pain.” That statement accompanied months of findings that Y oxdl was experiencing “significant
discomfort and pain.” The medicd and |aboratory findings show that Y oxal hasamedica condition
that could reasonably be expected to produce the pain. Therefore, in this case, Y oxal’ s subjective
experience of pain can support afinding of disability. See Shell, 177 F.3d at 135; 20 C.F.R. §

416.929; Gdlagher v. Schwelker, 697 F.2d 82, 84-85 (2d Cir. 1983) (claimants complaints can

provide the basis for entitlement to benefits when associated with evidence of a medicdly determinable
impairment).

Dickey did not offer any opinion about how long Y oxal could St or sand. Nothing in his
opinion, however, contradicts Y oxal’s clams of her inability to St or stand for the time required to
perform sedentary work. Dickey consstently noted Y oxdl’ s pain and discomfort dongside his medical
findings. Dickey did state on December 21, 1993, that Y oxdl should be retrained for light duty,

including primarily gtting. This, however, was an estimate of future progressthat Y oxal never attained.

Moreover, Dickey explicitly stated, though in a somewhat conclusory fashion, that Y oxdl was

disabled and could perform no job. On July 30, 1996, Dickey noted “ | think she is completely
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disabled from any type of work and has been so for many years. Shelikely will be thisway for years
tocome.” Dickey had relied on Engd’stests and reports, in addition to conducting his own additiona
diagnogtic laboratory and clinica tests. Although Dickey did not state explicitly that those tests
supported Y oxdl’ s subjective complaints, he did so implicitly by consstently reciting Yoxdl’s
complaintsin his notes, without contradiction, dongside test results, including tests reveding afaled
lumbar fusion, that led him to conclude that Y oxall was dissbled. See Galagher, 697 F.2d at 84-85.
Criscuolo’sfindings dso lent credibility to Y oxdl’s subjective complaints. Criscuolo noted,
after examination, that Y oxdl “had a stable amount of pain for a number of years now,” concurred with
Dickey’s approach and findings, and concluded that Y oxall was disabled. As discussed above,
Dickey’s, Engd’s and Criscuol 0’ s opinions were supported by substantial evidence, but Knox's and
Morticciollo’s were not. Because Y oxdl’ s subjective complaints are consstent with Dickey’s, Engdl’s
and Criscuolo’s opinions and, therefore, are consistent with the objective medicd evidence, the ALJ s
determination that Y oxall’ s subjective complaints are not credible is not supported by substantia

evidence. See Donahuev. Shdda, 851 F. Supp. 27, 34 (D. Conn. 1994) (no substantia evidenceto

support the Secretary’ s determination that claimant is not credible when, among other things, clamant’s
testimony is consstent with objective medica evidence and the opinions of experts).

C. Vocational Expert’s Testimony

The ALJ s determination that Y oxdl is not disabled fails for another reason. The ALJ based
his opinion that Y oxal was able to perform sedentary work on the opinion of Dr. Blank, a vocationd
expert. Blank’s opinion was based on a hypothetica of a person who was able to lift up to ten pounds,

gt for sx hours aday, and stand and walk for two hours out of an eight-hour work day. The ALJ
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gpparently based this hypothetica primarily on Knox’ s opinion, which was not entitled to much weight
and was contrary to the substantia evidence on the record asawhole. Accordingly, the assumption
underlying the hypotheticd isinvaid, rendering Blank’s opinion meaningless. See, e.g., Dumasv.
Schwelker, 712 F.2d 1545, 1554 (2d Cir. 1983) (where no evidence supports the assumption
underlying the hypotheticd, aVE' stestimony is not helpful if it does not address whether the
“particular dlamant, with his limitations and cgpabilities, can redidicdly perform a particular job”);

Brittingham v. Weinberger, 408 F. Supp. 606, 614 (E.D. Pa. 1976) (vocationa expert’stestimony is

meaningless unless there is record evidence to support assumption upon which opinion is based). The
ALJerred in supplying an erroneous assumption upon which Blank based his opinion. Because the
ALJthen relied on Blank’ s opinion to conclude that Y oxal was not disabled, the ALJ s conclusonis
€rroneous.

VI.  CONCLUSON

First, when the correct lega principles are applied, the record does not contain substantia
evidence to support the ALJ sfinding that Y oxal can perform sedentary work and is, therefore, not
disabled. Schaal,134 F.3d at 504 (where there is areasonable basis for doubt whether the ALJ
applied correct legd principles, application of the subgtantia evidence standard to uphold afinding of
no disability creates an unacceptable risk that a clamant will be deprived of the right to have her
disability determination made according to the correct legd principles).

Second, because of the significant, consstent evidence that Y oxall cannot st or stand for the
requisite time to perform sedentary work, the court concludes that there is substantia evidence to show

that Yoxdl isdisabled. Applying the proper lega standards, and for dl of the foregoing reasons, the
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Substantia evidence on the record as whole supports the conclusion that Dickey’ s opinion must be
given controlling weight. That leads inexorably to one conclusion -- that Y oxall was disabled prior to
December 1996.

It has now been over four years Snce Y oxadl applied for disability benefits. Therefore, the
order of the commissioner isreversed and the court remands this case soldly for the caculation of
benefits'? See Schaal,134 F.3d at 504 (even though the court does not reweigh evidence, “where
goplication of the correct legal standard could lead to only one conclusion, we need not remand.”);
Curry, 209 F.3d a 124 (reverse when Secretary’ s finding that claimant can engage in sedentary work
is not supported by substantial evidence and it had been six years since clamant applied for benefits);
Rosa, 168 F.3d at 83 (where no apparent basis to conclude that more complete record might support
the Commissioner’ s decision, opt to remand for caculation of benefits rather than further development
of record); Carrall, 705 F.2d at 644 (reverse when Secretary’ s finding that claimant can engage in
sedentary work is not supported by substantial evidence and it had been four years snce claimant
goplied for benefits).

Therefore, the decison of the Commissioner is REVERSED and the caseis REMANDED
soldy for caculation of benefits. Plaintiff’s motions for Judgment on the Pleadings (doc. # 8-1) and to
Reverse the Decision of the Commissioner are GRANTED (doc. # 8-2) and defendant’ s motion to
Affirm the Decison of the Commissioner (doc. #10) is DENIED. Accordingly, plantiff’s motionsto

Remand (doc. # 8-3) and to Remand for Consideration of New Medical Evidence (doc. # 12) are

12 The Commissioner retainsthe optionto file, in this court, amotion under 42 U.S.C .
8 405(g) requesting the matter be remanded for further proceedings before the Commissioner for consideration of
new and material evidence omitted from therecord. See Rosa, 168 F.3d at 83 n.8.
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denied without prgudice as mooat in light of thisruling. The derk shdl closethisfile.

SO ORDERED this day of March 2001 at Bridgeport, Connecticut.

Sefan R. Underhill
United States Digtrict Judge

39



40



41



