UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

VWALLACE ROBERTS,
Pl aintiff,

V. . CASE NO. 99CV14( RNQ)
JUDI Cl AL DEPARTNMENT, :

THOVAS VWH TE,
Def endant s.

RULI NG AND ORDER

Plaintiff, a juvenile detention officer enployed by the State
of Connecti cut Judi ci al Br anch, brings this enpl oynent
di scrimnation action under Title VIl of the Cvil R ghts Act of
1964, the Age Di scrimnation in Enploynent Act (ADEA), and 42 U. S. C.
8§ 1983 against the Judicial Branch and Thomas Wite, a Judicia
Branch enployee. Plaintiff clains that defendants have failed to
pronot e hi mbecause of illegal discrimnation based on race and age.
He also clains that Wite has retaliated against himfor filing a
charge of discrimnation. Def endants have noved for summary
judgnent on all clainms on various grounds. For reasons that foll ow,
the notion is granted.

| . Backgr ound

Unl ess otherwi se identified, the follow ng narrative is drawn
from unopposed facts asserted in defendants' Local Rule (9)(c)(1)

statenent . !

! Plaintiff has responded to statenments of fact in defendants'
(continued. . .)



Plaintiff is a black male who was born on June 23, 1937. He
has been a juvenile detention officer (“JDO) at the detention
facility in New Haven since Septenber 1994. He holds a B.A in
sociology with a mnor in psychology from Queens College in New
York. See Pl.'s Mem Ex. 4 ("Pl."s Dep1") at 9. For twenty years,
until 1984, he worked in the New York City corrections system He
was an entry-level corrections officer for approximtely 13 years.
He was pronoted to captain in 1976 and served in several facilities
at that rank until late 1981, when he was appoi nted one of several
Assi st ant Deputy WArdens at the Queens House of Detention. He held
that position for approximately two years until he retired. See
generally Pl.'"s Dep | at 16-46.

Upon retirenent, plaintiff noved to Connecticut and pursued
various ventures from 1984 until 1994, none of which involved
corrections-type work. During the last tw years of that period,
plaintiff worked at Long Lane School, first as a substitute teacher
and then as a tutor and achi evenent tester. |In 1994, he took his
present position in New Haven. Since then, he has been deni ed each
of the nunerous pronotions for which he has applied.

The followi ng pronotions are of particular relevance to the

present notion. In 1995 plaintiff applied for and was denied a

1 (...continued)

(9)(c)(1) statenent by stating that he has insufficient information
to admt or deny them Pursuant to Local Rule (9)(c)(1), those
statenents of fact are deened adm tted because they have not been
controverted.
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Shift Supervisor position, one step up the juvenile detention chain
of command from his position.? |In Septenber 1996, he applied for
the positions of Cassification and Program Oficer ("CPO') and
Program Services Coordinator ("PSC') at the New Haven facility.
These positions fornmed the nental heal th conponent of the facility's
chain of command and reported to the Assistant Supervisor and
Supervisor. In Novenber 1997, plaintiff applied for the position
of Supervi sor of the New Haven facility; he was deni ed the pronotion
on March 15, 1998, when Dr. John Chapman was el evat ed from Assi st ant
Supervi sor/ Acting Supervisor to Supervisor.

In April 1998, plaintiff filed a discrimnation charge with the
CHRO and the EECC. Hi s affidavit in support of the charge all eged
that he had been passed over for pronotion repeatedly during his
tenure with the Judicial Branch, nentioning specifically the denial
of his application for pronotion to the Supervisor's position in
1998.

Shortly after plaintiff filed his EEOC charge, the Judicia
Branch began a maj or reorgani zation. Juvenile Detention was mnerged
with several other divisions to formthe new Court Support Services

Division ("CSSD').® Many new positions were created, several of

2 The chain of command within a juvenile detention facility
consisted of the Supervisor, Assi st ant Super vi sor, Shi ft
Supervi sors, and JDOCs.

8 CSSD conprises Juvenile Detention, Adult and Juvenile
Probation, the Bail Comm ssion, Alternative Sanctions, and Famly
Rel at i ons.
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which plaintiff applied for and none of which he received. In
Novenmber 1998, plaintiff applied to be Director of Operations of
CSSD, one step below the division's Executive D rector. The
position was given to defendant Wite, who had been Director of
Juvenil e Detention before the reorganization.* |In January 1999,
plaintiff applied to be one of five "Deputy Directors of Regiona
Services" within CSSD. These positions reported directly to Wite,
who was on the interview comrmittee for the positions. At the sane
time, plaintiff applied to be one of thirteen Regi onal Managers, who
reported to the Deputy Directors. The sane panel, including Wite,
interviewed the Regional Drector applicants. Plaintiff received

none of the new CSSD positions.

1. Di scussi on

Def endants' argunents in support of their notion for sunmary
judgnment run the ganmut from jurisdictional challenges through
failure to state a claimto failure to produce sufficient evidence
to prevail at trial. They are addressed in that order.

A. ADEA d ai m Agai nst Judi ci al Branch

The anended conplaint alleges that the Judicial Branch has
vi ol ated the ADEA by denying plaintiff pronotions due to his age.

As def endants argue (and plaintiff reportedly concedes, see Defts.'

4 This was not the first time defendant Wiite and plaintiff
conpeted for a job. In 1995, plaintiff applied for the then-new
position of Director of Juvenile Detention. The position went to
VWiite, who held it until the 1998 reorgani zation.
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Mem [doc. 19] at 2 n.1l), this claimis barred by the Judicia

Branch's El eventh Anmendnent sovereign imunity. See Kinel v.

Florida Board of Regents, 528 US. 62 (2000). Ther ef or e,

def endants' notion for summary judgnment is granted as to plaintiff's
ADEA cl ai m

B. ldentifying Plaintiff's Renai ni ng d ai ns

Because of a |ack of specificity in plaintiff's papers, it is
necessary to sort out what clains he brings agai nst each def endant
and what pronotion denials are enconpassed by the various clains.

Title VII Race daim

Plaintiff's anended conpl ai nt specifically identifies only one
pronotion denial -- the failure to pronote himto the Supervisor
position in March 1998. See Am Conpl. [doc. 9] T 10. I n
countering defendants' argunents as to tineliness and exhausti on,
plaintiff contends that his Title VI claim alleges a single,
continuing violation, but he does not identify what is included in
the claim See Pl.'s Mem [doc. 25] at 8. His papers in opposition
to sunmary judgnment refer to the 1998 Supervi sor position, the 1996
CPO position, the 1996 PSC position, and the 1995 Shift Supervi sor
posi tion. Accordingly, I wll assunme that plaintiff’s Title VI
race claimis based on the failure to pronote him to those four
positions.

Section 1983 Race & Age daim

The anmended conplaint alleges that defendant Wiite failed to
pronote plaintiff to the Supervisor position in 1998 because of
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racial and age aninus.® Plaintiff argues in his nmenorandum that
Wite also discrimnated against him in connection with his
applications for the 1996 positions, see Pl.'s Mem at 13, but a
menor andum of |aw cannot be used to anmend the conplaint, see

Shanahan v. City of Chicago, 82 F.3d 776, 781 (7th Cr. 1996);

Natale v. Town of Darien, No. 3:97CVv 583 (AHN), 1998 W. 91073, at

*4 n.2 (D. Conn. Feb. 26, 1988). Accordingly, plaintiff's section
1983 race and age claimis [imted to the failure to pronote himto
t he Supervisor position in 1998.

Section 1983 Retaliation daim

Plaintiff testified that his retaliation claim against
defendant Wiiteis limted to actions taken by Wiite after plaintiff
filed his CHRO conplaint in April 1998. See Pl.'s Dep. Il at 135.
In his menmorandum plaintiff identifies as the basis for this claim
hi s unsuccessful applications for the positions of Deputy Director
of Regi onal Services and Regi onal Manager, for which he applied in
January 1999. See Pl.'s Mem at 14-15. Hs retaliation claimis

t hus deened to include those two positions.?®

5 The anended conpl aint alleges that the failure to pronote in
March 1998 was also retaliatory, see Am Conpl. 9§ 12, but in his
deposition plaintiff stated that his retaliation claimis based on
actions that occurred after he filed his April 1998 EECC charge.
See Pl .'"'s Mem Ex. 5 ("Pl."s Dep. Il") at 135. Moreover, he has not
identified any conplaints of discrimnation he nade before 1998.
See Pl.'s Dep. | at 102.

6 The anmended conplaint does not <contain a Title WVII
retaliation claimagainst the Judicial Branch.
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C. Title VII daim Tineliness & Exhaustion

Def endants argue that to the extent plaintiff's Title VIl claim
is based on pronotion denials that preceded the denial of his
application for the Supervisor positionin 1998, his claimfails to
conply with Title VII's adm nistrative preconditions to suit. Mre
specifically, defendants contend that earlier pronotion denials (1)
t ook pl ace nore than 300 days before the filing of plaintiff's EEOC
charge and are therefore tine-barred and (2) were not
adm ni stratively exhausted because they were not included in the
EECC charge.” | agree with defendants' first argunent.

When a person files a discrimnation charge wwth a state equal
enpl oynent opportunity agency, Title VII requires himto file a
conplaint with the EEOCC within 300 days of the alleged act of

discrimnation. See QUinnv. Geen Tree Credit Corp., 159 F. 3d 759,

765 (2d Cr. 1998). "This requirenent functions as a statute of
limtations in that discrimnatory incidents not tinely charged
before the EEOC will be tinme-barred upon the plaintiff's suit in

district court.” Id. (citations omtted). Because plaintiff filed

" Defendants argue that the failure to exhaust deprives the
court of subject matter jurisdiction, relying on | anguage in Butts
v. Gty of New York Dep't of Hous. Preserv. & Dev., 990 F.2d 1397,
1401 (2d Gir. 1993). Since defendants filed their papers, the Second
Crcuit has clarified that failure to exhaust, |like failure to neet
thetime limts inposed by Title VII, is not jurisdictional and thus
is subject to waiver. Francis v. Gty of New York, 235 F.3d 763,
766-68 (2d Cr. 2000). Wile not a jurisdictional requirenent,
exhaustion is nevertheless an "essential elenent of Title VII's
statutory schene" and a necessary "precondition to bringing a Title
VIl claimin federal court;" failure to exhaust, if not waived, wll
bar the suit. 1d.
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his EECC conpl aint on or about April 16, 1998, the 300-day period
ext ends back to approxi mately June 20, 1997. O the four pronotion
denials at issue on the Title VII claim this period enconpasses
only the pronotion denial in 1998. Accordingly, the earlier
pronotion denials are not actionable under Title VIl unless saved
by sonme exception to the 300-day [imt.

As noted, plaintiff argues that the earlier pronotion denials
are not tine-barred because "his claimis a single, continuing
violation." Pl.'s Mem at 8. "The continuing-violation exception
"extends the limtations period for all clains of discrimnatory
acts commtted under an ongoing policy of discrimnation even if
t hose acts, standing al one, would have been barred by the statute

of limtations.'" Quinn, 159 F.3d at 765 (quoting Annis v. County

of Westchester, 136 F.3d 239, 246 (2d G r. 1998)) (enphasis added
by Quinn).

"The continuing-violation exception applies where there is

evi dence of specific discrimnatory practices, such as the repeated
use of discrimnatory seniority lists or enploynent tests.”

Lightfoot v. Union Carbide Corp., 110 F. 3d 898, 907 (2d G r. 1997).

""ITMultiple incidents of discrimnation, even simlar ones, that
are not the result of a discrimnatory policy or nechani sm do not

anount to a continuing violation.'" Quinn, 159 F. 3d at 765 (quoting

Lanbert v. Genesee Hosp., 10 F.3d 46, 53 (2d Gr. 1993)). Thus, a

series of discrimnatory actions mnmakes out a continuing violation



only when "there is a relationship between the series and an

invalid, underlying policy." Connecticut Light & Power Co. V.

Secretary of United States Dep't of Labor, 85 F.3d 89, 96 (2d G r

1996) . 8

The four pronotion denials at issue in this case constitute
separate and distinct acts that are not continuing in nature. See

Mal arkey v. Texaco, 559 F. Supp. 117, 121 (S.D.N Y. 1982)

("Conmpleted acts such as a termnation through discharge or

resignation, a job transfer, or discontinuance of a particular job

assi gnnent, are not acts of a 'continuing nature'"); see also Choi

v. Chem cal Bank, 939 F. Supp. 304, 311 (S.D.N Y. 1996) (the

conti nui ng-vi ol ati on excepti on does not apply to discrete incidents
of nonpronotion). Accordingly, to avoid summary judgnent, plaintiff

nmust produce evidence that the pronotion denials resulted fromsone

8 Cornwell v. Robinson, 23 F.3d 694, 704 (2d Cir. 1994), which
held that a continuing violation may be found when "specific and
related instances of discrimnation are permtted by the enpl oyer
to continue unrenedied for so long as to amobunt to a discrimnatory
policy or practice," didnot greatly expand the conti nui ng viol ation

doctrine. Cornwell is the only case in which the Second Crcuit has
found a continui ng viol ati on under this sonmewhat broader definition,
and this case is clearly distinguishable from Cornwell. In

Cornwel |, the district court, as trier-of-fact, found that def endant
had personnel policies that discrimnated on the basis of gender and
that the plaintiff had suffered sexual discrimnation at the hands
of her supervisors and co-workers so severe and pervasive that it
led to a three-year absence due to an illness precipitated by the
harassnent. It bears noting that each of the cases cited in the
text were decided by the Second Circuit after Cornwell.
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underlying policy or nmechanism of discrimnation. See Lightfoot,

110 F.3d at 907; Lanbert, 10 F.3d at 53.

Plaintiff has not alleged or argued that the pronotion denials
are the product of a policy of discrimnation. Nor has he offered
evi dence that reasonably woul d permt such an i nference to be drawn.
Hs Title VII claimis therefore tinme-barred with regard to the
pronotion denials that preceded the denial of his application for
pronotion in 1998.

D. Section 1983 Retaliation d aim

Plaintiff's equal protection claim against defendant Wite
all eges that Wiite failed to pronote hi m because of his CHRO and
EECC conplaints concerning the failure to pronote him to the
Supervisor position in 1998. There is no authority for a
retaliation clai munder the Fourteenth Amendnent when the protected

activity is a conplaint of race or age discrimnation. See Bernheim

v. Litt, 79 F.3d 318, 323 (2d Cr. 1996) ("[We know of no court
t hat has recogni zed a claimunder the equal protection clause for
retaliation following conplaints of racial discrimnation.")
Accordingly, defendant Wiite's notion for summary judgnent on the
section 1983 retaliation claimis granted.

E. Title VIl and Section 1983 dains on the Mrits

After the foregoing analysis, the clains that remain to be
addressed on the nerits are plaintiff’s claimagainst the Judicial
Branch under Title VII for race discrimnation in connection with
the failure to pronote himto the Supervisor position in 1998 and
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his claim against Wiite under section 1983 for race and age
discrimnation in connection with the sane pronotion denial.® These
clainms are anal yzed using the three-step, burden-shifting framework

established i n McDonnel |l Douglas, 411 U S. 792, 802-04 (1973). See

Sorlucco v. New York City Police Dep't, 888 F.2d 4, 6-7 (2d Gr.

1989). Plaintiff nmust first establish a prima facie case by show ng
(1) that he was nenber of a protected class, (2) that he was
qualified for the position for which he applied, and (3) that he was

deni ed the position (4) in circunstances giving rise to an inference

 Defendants argue that plaintiff's entire section 1983 cl ai m
should be dismssed for failure to neet a heightened pleading
requi renent allegedly applicable to section 1983 clains agai nst

i ndi viduals who assert a qualified imunity defense. VWi le |
recogni ze that neither the Suprenme Court nor the Second Circuit has
ruled on the question directly, | am not persuaded that any such

pl eading requirenent is viable in light of Leatherman v. Tarrant
County Narcotics Intelligence and Coordination Unit, 507 U S. 163,
168 (1993). The Second Circuit has subsequently held that

[s]ince qualified imunity is an affirmative defense t hat
t he def endants have the burden of raising in their answer
and establishing at trial or on a nmotion for summary
judgnent, a plaintiff, in order to state a claim of
constitutional violation, need not plead facts show ng
t he absence of such a defense.

Black v. Coughlin, 76 F.3d 72, 75 (2d Cir. 1996). Mre recently,
t he Suprenme Court has suggested nethods of addressing the question
of qualified immunity that do not involve a heightened pleading
requirenent. See Crawford-El v. Britton, 523 U S. 574, 597-600
(1998). Accordingly, | do not rely on defendants' heightened
pl eading argunent in limting the section 1983 claim

It bears noting that even if the heightened pleading
requi renent applied, the section 1983 clai mwould | ook the sane at
this point. The denial of the 1998 Supervisor position is quite
specifically pleaded, see Am Conpl. § 10, and the wearlier
di scussion elimnated prior incidents not because they are vaguely
pl ead agai nst def endant Wi te but because they are not plead at all.
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of discrimnation. See Brown v. Coach Stores, 163 F. 3d 706, 709-10

(2d Gr. 1998); Austin v. Ford Models, Inc., 149 F.3d 148, 152 (2d

Cr. 1998). Def endants mnust then articulate "a legitimte,
nondi scrimnatory reason” for giving the position to Dr. Chapman.

See Reeves v. Sanderson Plunbing Prods., Inc., 530 U S 133, 142

(2000). If such areason is provided, plaintiff bears the ultimte
burden of proving that it is a pretext for illegal discrimnation.
See id.

Def endants, who apparently concede that plaintiff has
established a prima facie case, state that they chose Dr. Chapnan
because of his superior enploynent and educational qualifications
and his performance in the interview See Defts.' MemEx. D ("Wite
Aff.") at T 41; Defts.' Mem Ex. F ("CunninghamAff.") at § 19. The
burden thus shifts to plaintiff to offer evidence that this
explanation is a pretext for discrimnation.

Plaintiff has not sustained this burden. In arguing that
def endants' explanation is a pretext, he does not dispute the facts
set forth in defendants' nenorandum regardi ng Chapman’ s superi or
qualifications and experience. See Defts. Mem at 27-29, Pl.'s Mem
at 11-12. Moreover, the argunents plaintiff presents are either
contrary to or unsupported by evidence in the record. For exanple,
he argues that he was the superior candidate because of his
"experience within the facility, the grass roots support he
engendered wth his peers, and the type of integrated managenent
whi ch coul d have been achieved if they chose to pronote [hin]." Id.
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However, the record establishes that Dr. Chapnan had been the
Assi stant Supervisor of the New Haven facility since 1990, that he
had been Acti ng Supervi sor since August 1997, and that plaintiff was
not hired until 1994, at which tinme he was given the JDO position,
at least two levels below Chapman in the chain of conmand.
Plaintiff presents no evidence of "grassroots support” from his
peers, Dr. Chapman's alleged "passivity" as Assistant Supervisor,
or how he woul d be a better nmanager than Chapnan. °

Because plaintiff provides no evidence to support a finding that
def endants' explanationis a pretext for discrimnation, defendants

notion is granted as to the Title VIl claimand the section 1983
claimto the extent it is based on race and age.

Concl usi on

10 Plaintiff does not dispute that Chapman scored hi gher in
the interview and appears to concede that during the interview he
expressed reservations about working with female officers on the
mal e side of the detention facility. He presents no evidence to
support his claim that a cultural msunderstanding may have
contributed to defendants' perception that he had a negative
attitude toward wonen, and his deposition testinony reveals no
difficulties in conmunication.

11 Wileit is well settled that evidence supporting a prina
faci e case should be considered at the final stage of the burden-
shifting anal ysis, see Reeves v. Sanderson Plunbing Prods., Inc.,

530 U. S. 133, 143 (2000), and it is possible that in sone cases such
evi dence al one can be sufficient to support an ultimte inference
of discrimnation, see Cronin v. Aetna Life Ins. Co., 46 F.3d 196,
203 (2d Cir. 1995), plaintiff's prima facie case consists only of
the facts that the person appointed was white and younger. That
evidence would be insufficient to sustain plaintiff's burden at
trial.
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To sunmari ze, defendants have shown that they are entitled to
summary judgnent on all the clains in the anmended conplaint.
Plaintiff's ADEA claimis barred by sovereign immunity. His Title
VII claimis tine-barred insofar as it is based on pronotion deni al s
that preceded the denial of his application for pronmotion to the
Supervi sor positionin 1998. His Title VII clai mbased on the 1998
pronotion denial fails to withstand the notion for summary judgnent
because on the record now before the court no reasonable jury could
find that defendants' explanation for choosing Dr. Chapman is a
pretext for racial discrimnation. Plaintiff fails to state a
section 1983 claim against defendant Wite for retaliation in
violation of the Equal Protection Cl ause, and fails to present
sufficient evidence to support a finding that Wite intentionally
di scrim nated against himon the basis of race or age.??

Accordingly, the notion for sunmary judgnment i s hereby granted.
The Cerk may close the file.

So order ed.

Dated at Hartford, Connecticut this 28th day of March 2001.

Robert N. Chatigny
United States District Judge

12 Because plaintiff has failed to raise a triable issue as
to whether his constitutional rights have been violated, there is
no need to address the question whether defendant Wiite is entitled
to qualified imunity.
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