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RULI NG ON MOTI ON FOR SUMMVARY J UDGVENT

The plaintiff brings this action against an attorney to
redress alleged violations of the Fair Debt Collection
Practices Act (“FDCPA’), 15 U.S.C. 8§ 1692 et seq. The
def endant has noved for summary judgnent and the plaintiff also
seeks summary judgnent. For the reasons set forth below, the
defendant’s notion is being granted and the plaintiff’s notion
i's being denied.

| . Legal Standard

A notion for summary judgnment nmay not be granted unl ess
the court determnes that there is no genuine issue of materi al
fact to be tried and that the facts as to which there is no
such issue warrant judgnent for the noving party as a matter of

law. Fed. R Gv. P. 56(c). See Celotex Corp. v. Catrett, 477

U S 317, 322-23 (1986); G&allo v. Prudential Residential

Servs., 22 F.3d 1219, 1223 (2d Gir. 1994). Rule 56(c)

“mandates the entry of summary judgnent . . . against a party



who fails to nmake a show ng sufficient to establish the
exi stence of an el enent essential to that party’s case, and on
which that party will bear the burden of proof at trial.” See

Celotex Corp., 477 U S. at 322.

When ruling on a notion for sunmary judgnment, the court
must respect the province of the jury. The court, therefore,

may not try issues of fact. See, e.qg., Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 255 (1986); Donahue v. Wndsor Locks

Bd. of Fire Cormirs, 834 F.2d 54, 58 (2d G r. 1987); Heynman V.

Commerce & Indus. Ins. Co., 524 F.2d 1317, 1319-20 (2d Cr

1975). It is well-established that “[c]redibility

determ nations, the weighing of the evidence, and the draw ng
of legitimate inferences fromthe facts are jury functions, not
those of the judge.” Anderson, 477 U S. at 255. Thus, the
trial court’s task is “carefully limted to discerning whether
there are any genuine issues of nmaterial fact to be tried, not
to deciding them Its duty, in short, is confined . . . to

i ssue-finding; it does not extend to issue-resolution.” @Gllo,

22 F.3d at 1224,

Summary judgnent is inappropriate only if the issue to be
resolved is both genuine and related to a material fact.
Therefore, the nmere existence of sone alleged factual dispute
between the parties will not defeat an otherw se properly

supported notion for summary judgnent. An issue is “genuine



if the evidence is such that a reasonable jury could
return a verdict for the nonnoving party.” Anderson, 477 U. S
at 248 (internal quotation marks omtted). A material fact is
one that would “affect the outcone of the suit under the
governing law.” 1d. As the Court observed in Anderson: “[T]he
materiality determ nation rests on the substantive |aw, [and]
it is the substantive law s identification of which facts are
critical and which facts are irrelevant that governs.” |[d.
Thus, only those facts that nust be decided in order to resolve
a claimor defense will prevent summary judgnent from being
granted. \Wen confronted with an asserted factual dispute, the
court nust exam ne the elenents of the clains and defenses at
i ssue on the notion to determ ne whether a resolution of that
di spute could affect the disposition of any of those clainms or
defenses. Inmmaterial or mnor facts wll not prevent summary

judgnent. See Howard v. d eason Corp., 901 F.2d 1154, 1159 (2d

Cr. 1990).

When review ng the evidence on a notion for summary
judgnent, the court nust “assess the record in the |ight nobst
favorable to the non-novant and . . . draw all reasonable

inferences inits favor.” Winstock v. Colunbia Univ., 224

F.3d 33, 41 (2d Gr. 2000) (quoting Del aware & Hudson Ry. Co.

v. Consol. Rail Corp., 902 F.2d 174, 177 (2d Gr. 1990)).

Because credibility is not an issue on summary judgnment, the



nonnovant’s evi dence nmust be accepted as true for purposes of
the notion. Nonetheless, the inferences drawn in favor of the
nonnmovant nust be supported by the evidence. “[Mere

specul ation and conjecture” is insufficient to defeat a notion

for summary judgnent. Stern v. Trustees of Colunbia Univ., 131

F.3d 305, 315 (2d Cr. 1997) (quoting Western Wirld Ins. Co. v.

Stack @1, Inc., 922 F.2d 118, 121 (2d. Cr. 1990)). Moreover,

the “nere existence of a scintilla of evidence in support of
t he [nonnovant’s] position” will be insufficient; there nust be
evi dence on which a jury could “reasonably find” for the
nonnovant. Anderson, 477 U.S. at 252.

Finally, the nonnoving party cannot sinply rest on the
allegations in its pleadings since the essence of sumary
judgnent is to go beyond the pleadings to determne if a

genui ne issue of material fact exists. See Celotex Corp., 477

U S at 324. “Although the noving party bears the initial

burden of establishing that there are no genuine issues of

material fact,” Weinstock, 224 F.3d at 41, if the novant

denonstrates an absence of such issues, a limted burden of

production shifts to the nonnovant, which nust “denonstrate

nmore than sone netaphysical doubt as to the material facts,
[ and] nust conme forward with specific facts show ng that

there is a genuine issue for trial.” Aslanidis v. United

States Lines, Inc., 7 F.3d 1067, 1072 (2d Cr. 1993)(quotation




mar ks, citations and enphasis omtted). Furthernore,
“unsupported all egations do not create a material issue of
fact.” Weinstock, 224 F.3d at 41. |If the nonnovant fails to
nmeet this burden, summary judgnent should be granted. The
gquestion then becones: is there sufficient evidence to
reasonably expect that a jury could return a verdict in favor

of the nonnoving party. See Anderson, 477 U.S. at 248, 251.

1. Facts

The plaintiff received nedical services from Anesthesia
Associ ates of New Haven, P.C. (“Anesthesia”) in connection with
cardi ac surgery. The plaintiff did not pay his $4, 125 bill.
Anesthesia referred the matter to a debt collection firm State
Credit Adjustment Bureau, Inc. (“State Credit”). When State
Credit was unsuccessful inits collection efforts, the matter
was referred to the Laurence P. Nadel, P.C. (the “P.C."), a
pr of essi onal corporation engaged in the practice of law. The
def endant (“Nadel”) is the president, nenber, owner and sol e
staff lawer of the P.C. The P.C brought suit against the
plaintiff, on behalf of Anesthesia, to obtain a judgnent and
collect the debt. After Nadel initiated the collection action
in Superior Court, the plaintiff wote to him by a letter
dated July 20, 1998, requesting that Nadel take no further
action agai nst himbecause he was in poor financial condition.

Wen the case was not dropped, the plaintiff filed a pro se



appearance. On Septenber 4, 1998, the court entered judgnent
in favor of Anesthesia, in the sumof $4,125 plus costs, and
the plaintiff was ordered to pay $25 per week.

The plaintiff did not conply wwth the order for weekly
paynments. Nadel obtained a court order permtting execution
agai nst a bank account in the nane of the plaintiff, which was
served by the sheriff on the New Haven Savi ngs Bank (the
“Bank”). In accordance with Connecticut |aw, the Bank
forwarded an exenption formto the plaintiff. On February 5,
1999, the plaintiff conpleted the exenption form stating that
the funds in his account were exenpt because he could only
afford to pay $25 per nonth. Also, by a letter dated February
11, 1999, Attorney Joanne Faul kner informed Nadel that the
funds in the plaintiff’s bank account were exenpt from
execution. A copy of this letter was forwarded to Anest hesi a.
The day after Anesthesia and its attorney, i.e. the defendant,
| earned of the clained exenption, the execution was rel eased
and the funds were nmade available to the plaintiff.

[11. Discussion

“The FDCPA is designed to elimnate abusive debt
collection practices; to insure that debt collectors who do not
use abusive practices are not conpetitively di sadvant aged; and
to pronote consistent state action to protect consuners agai nst

debt collection abuses. See 15 U.S.C. 8 1692e. The FDCPA i s



remedial in nature and should be liberally construed.” Cordova
v. Larson, . . . 1997 W 280496 at *2 (D. Conn. Apr. 30, 1997).

The plaintiff clainms that the defendant seized exenpt
funds in violation of 88 1692(d), 1692(e)(2),(4) and (5), and
1692f (1) of the FDCPA. This claimby the plaintiff is prem sed
on his contention that it was not necessary for himto submt
an exenption formin order for the funds in his bank account to
be exenpt because the defendant knew or shoul d have known t hat
the plaintiff’s funds were exenpt even if no exenption form was
submtted. The issue of whether, under Connecticut |aw, such
an exenption nust be clained by the debtor, was addressed in a
case previously brought by the plaintiff against State Credit
concerning the very execution on a bank account at issue here.
The court there stated:

Property is not automatically exenpted; it
may be exenpted provided the debtor follows
proper procedure. Connecticut provides a
sinple procedure for judgnent debtors to
cl ai mexenpti on when their bank accounts are
seized. See Conn. Gen. Stat. 8 52-367b.
When a bank receives an execution on an
account, the bank is required to forward the
execution and a sinple exenption formto the
account owner. See id. Upon receipt of such
notice, the bank forwards the claimto the
clerk of the court, who schedul es a hearing
on the matter. See id. This procedure for
claimng exenptions is contrary to the
assertion t hat exenptions are sel f -
executing. Accordingly, debtors are required
to follow the statutory requirenments to
cl ai m exenpti ons.

[State Credit] did not violate the FDCPA by
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attenpting to take and keep plaintiff’s
exenpt funds. Since exenptions are not self-
executing, defendant had no reason to know
that plaintiff’s bank account contained
exenpt funds. [State Credit] is not required
to rely on a debtor’s assertion of his
financial status, but rather is entitled to
a hearing. [State Credit] did not know what
property was exenpt until plaintiff foll owed
the statutory procedures to claimit. Once
the exenption was properly clained, the
execution was released in a tinely manner
Therefore, [State Credit] did not use any
fal se representation or deceptive nmeans to
collect plaintiff’s debt.

Shrestha v. State Credit Adjustnent Bureau, Inc., 117 F. Supp.

2d 142, 145-46 (D. Conn. 2000). The plaintiff’s clains against
Nadel in this case rest upon the sane factual allegations that
were asserted in his suit against State Credit. As a nmatter of
law, the funds were not exenpt at the tine of the seizure.
Rat her, they were funds for which an exenption could be
clainmed. Therefore, the defendant did not violate the FDCPA.
The plaintiff also contends that the defendant
communi cated with a collection agency, State Credit, about the
plaintiff’s debt in violation of 8§ 1692c(b). The record shows
that the defendant represented Anesthesia. Section 1692c(b)
permts a comruni cati on concerning a debtor between a debt
collector and the attorney for the creditor. However, even if
the court were to conclude that State Credit was the
defendant’s client, 8 1692c(b) al so permts such comrunication

bet ween a debt collector and the attorney of the debt



collector. Therefore, the defendant is also entitled to
summary judgnent on this claim

| V. Concl usi on

The Defendant’s Mtion for Summary Judgnent (Doc. #26) is
hereby GRANTED. The Plaintiff’s Mdtion for Sunmary Judgnment
(Doc. #37) is hereby DEN ED. Judgnent shall enter for the
defendant. This Cerk shall close this case.

It is so ordered.

Dated this 21st day of March, 2001 at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge



