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RECOMVENDED RULI NG

Plaintiff Martin Birdsall seeks judicial review of a final
deci sion by the Conm ssioner of Social Security denying his
application for disability insurance benefits (DI B) under 88216 and
223 of the Social Security Act (42 U.S.C. 88416 and 423), and for
suppl enmental security income (SSI) pursuant to 81631(c)(3) of the
Soci al Security Act, 42 U S.C. 881383(c)(3). Plaintiff argues that
t he evidence in the record denonstrates that defendant's decision to
deny DI B and SSI benefits was not supported by substantial evidence
and the ALJ made many errors of |aw

For the reasons that follow, plaintiff's Mdtion for Order
Reversing the Decision of the Comm ssioner or, in the Alternative,
Remand for a New Hearing [doc. #8] is GRANTED. Defendant’s Motion for
Order Affirm ng the Decision of the Comm ssioner [doc. #11] is

DENI ED



Procedural History

M. Birdsall filed his applications for DIB and SSI on August
8, 2000, alleging disability comencing June 5, 2000. (R 98-100,
267-69)t. His applications were denied initially (R 58, 60-63), and
upon reconsideration (R 59, 66-69, 211-48, 253, 275-79). On Apri
8, 2002, a hearing was held before Adm nistrative Law Judge (ALJ)
Ronald J. Thomas. (R 20-57). Plaintiff, who was represented by
counsel, appeared and testified. 1d. On August 21, 2002, the ALJ
denied his claims. (R 7-18). A request for review of the hearing
decision was filed on Cctober 16, 2002. (R 6). The Appeal s Counci
denied plaintiff’s request for review of the ALJ s decision on
January 17, 2003 (R 4-5). Birdsall then filed this action
requesting judicial review pursuant to 42 U S.C. 8405(g). He alleges
di sability due to alcoholism depression, anxiety, hip and back pain.

(R 29, 112).

Age, Education and Work Hi story

Martin Birdsall was born on April 12, 1957 (See R 98),
graduated from high school (R 26, 118) and has past rel evant work

experience as a sales representative (R 113, 147).

The admi nistrative record filed by the Conm ssioner shall be
referred to as "R ".



Medi cal Evi dence

Birdsall clainms an onset date for his disability of June 5,
2000. Accordingly, the Court reviews the nedical evidence in the
record from 2000.

Treatment notes from Community Mental Health, June 21, 2000,
indicate that plaintiff had undergone al cohol detoxification three
weeks earlier and is "shaking badly.” (R 190-91). Plaintiff
reported drinking one liter of vodka per day for the |last twenty
years. (R 191). Plaintiff conplained of |oss of feeling in his |egs
and noted multiple falls with alcohol. (R 191). A notation in the
treatment notes of June 26, 2000, states "ETOH' [alcohol]. (R 190).

A July 3, 2000 MRI of the lunbar spine was otherw se negative
except for a mld mdline disc bulge not significantly affecting the
dural sac or neural foramna (R 261). An August 8, 2000 x-ray of
the left hip was negative. (R 155). Physical therapy discharge
not es dated October 10, 2000, indicated that therapy to treat
plaintiff’ s | ower back pain reduced his pain to a level |ess than
five out of ten. (R 156, see also 156-163).

On July 10, 2000, a psychiatric nurse, Holly Manini of Valley
Mental Health Center, indicated that plaintiff’s al cohol abuse had
increased steadily since his divorce ten years earlier (R 207) and
he had becone al cohol dependent in February 2000 (R 209), lost his

j ob, becane isol ated and began experiencing increased fearful ness (R



205). Plaintiff appeared apprehensive, his nmood was fearful and his
affect was scared and sad (R. 208). He reported, "I think I hear
people in the apartnment sometinmes,” and reported difficulty |eaving
the apartnent (R 208). He reported abstinence from al cohol for
three weeks. (R 209).

On August 4, 2000, Nurse Manini reported that plaintiff was
"still very fearful at night, can’'t sleep, fears ‘soneone in the
other room’™" (R 203). Plaintiff reported continued abstinence,
"attenpting sobriety alone, discussed A /A ‘too afraid to | eave [his]
house’™ (R 203). Nurse Manini noted inproved focus and notivation
on basic activities of daily living (ADL) and notivation to attend
physi cal therapy for back pain three tines a week." (R 203-04).
Nurse Manini wites, "He confided that he is unable to sleep due to
‘feeling sonmebody is in ny apartnment at night’ confided he has seen
‘a wonman at [his] bed, a shadow with long hair.’ Fearful at night.
Deni ed ETOH use . . . . Fearful of people.”™ (R 204). Nurse Manini
recorded plaintiff’s diagnosis as nmajor depression with psychotic
features, alcohol organic changes. (R 204).

Treat ment notes from August 23, 2000, indicate that plaintiff
continued abstinence from alcohol. (R 202). Nurse Manini wote that
plaintiff is "trying hard to conplete basic ADL’s and take care of
hi s back problens. Sleep disturbed, sleep deprived, fearful at

night." (R 202).



On Septenber 5, 2000, Nurse Manini reported that plaintiff was
"doi ng what needs to be done,"” attending physical therapy three tines
a week, cleaning and shopping. (R 200). Plaintiff continued
abstinence fromal cohol. (R 200). Plaintiff reported "no further

sightings of the lady;" however, he still heard people walking in his
apartnment. (R 200). He denied any urges or cravings to drink. (R

200). Plaintiff discussed trying to revive old interests such as the
guitar and the beach. (R 200).

The treatnent notes fromHi Il Health Corp. dated Septenber 5,
2000, stated that plaintiff presents with a very strong snell of ETOH
froma distance. "Patient states he had a party on Septenber 4.

Di scussed patient’s past history with al cohol and the need for
abstinence and A.A" (R 187).

On Septenber 19, 2000, Nurse Manini wote that plaintiff
reported feeling better enotionally, the Serazone hel ped to increase
his activity and reported his agoraphobia was still present but
decreased. (R 198). Plaintiff reported continued abstinence from
al cohol. (R 198). "He continues to be disrupted by creaks, sonmeone
calling his nanme, but sleeping better." (R 198).

On October 18, 2000, a relapse of alcohol abuse was reported.
Plaintiff was hospitalized for severe intestinal bleeding. They

di scussed the possibility of a nore intensive outpatient program (R

197) .



On COctober 31, 2000, plaintiff reported no episodes of
drinking. He continued to experience auditory hallucinations, floor
creaking, whispering. (R 196). Plaintiff was reportedly working on
setting goals and projects around the house. (R 196).

On Novenber 21, 2000, Nurse Manini reported to the state
di sability determ nation services (DDS) agency that plaintiff was
"generally well dressed in clean and casual clothes, speech is nornal
rate and flow " (R 194). Plaintiff notes "audi o hallucinations at
ni ght, hears people walking in his apartnent, hears people
whi spering.” (R 194). He "forces" hinself to attend to activities
of daily living and does not like to | eave his apartnent but does,
for necessary activities. (R 198). Nurse Manini reported that
plaintiff tried to avoid any unnecessary social interactions. (R
194). She noted that plaintiff experienced back problens and had
physical limtations to task performance. (R 195). Nurse Manin
opi ned that increased stress increased plaintiff’'s potential to
rel apse with al cohol and increased his audio hallucinations. (R
195).

I n February 2001, plaintiff was admtted for al cohol detox (R
180-82). On March 13, 2001, Nurse Manini noted at the end of the DDS
report dated Novenber 21, 2000, that there was no change to
plaintiff’s condition since Novenmber. (R 195).

On March 20, 2001, Dr. Paul Edel man, a state agency physician,



opi ned that plaintiff’s physical inpairnments did not nmeet the

durational requirenments of the Act. (R 253). "Long history of ETOH
abuse may interfere with his conpliance to treatment.” (R 253).
On March 21, 2001, Dr. Robert DeCarli, a state agency

psychol ogi st, conpl eted a Residual Function Capacity form (R 211-
14). He opined that with al cohol abuse, plaintiff would have
numerous marked limtations (R 211-12, 244), but that w thout
al cohol abuse, he would only experience mld restrictions to
activities of daily living, noderate difficulties maintaining social
functioning and noderate difficulties maintaining concentration,
persi stence or pace and that he woul d experience one or two repeated
epi sodes of deconpensation. (Tr. 230). He opined that, w thout
al cohol abuse, plaintiff was noderately limted in his ability to
under stand and renenber detailed instructions, interact with the
public, maintain attention and concentration for extended periods and
conplete a normal workday or wor kweek, but was not significantly
limted in his ability to understand, renmenmber and carry out short,
sinple instruction; performactivities within a schedule, maintain
regul ar attendance, sustain an ordinary routine, work with others and
make sinple work-related decisions. (R 216-17). |In an entry dated
Sept enber 19, 2001, Dr. DeCarli stated that with al cohol abuse:

A & B. This man is oriented and perforns ADL’Ss

with difficulty. He could be affected with

continued use of ETOH to be confused frequently

and to have difficulty with sinple nmenory as
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wel |l as conplex nenory as well as having
freq[uent] problens with follow ng a schedul e
and mai ntaining pace. The inpact of ETOH is
especially inportant given his use of pain
reduci ng drugs.

C. The T.P. and [patient] both note freq[uency]
problemin social interaction. Until this

[ pati ent’ s] al coholi sm becane marked he was
able to work as a sal esman.

D. The T.P. says that stress jeopardizes the
[ pati ent] sobriety. Certainly continued
drinking will reduce this [man’s] adaptation
and judgnent.

(R 214).
Dr. DeCarli’s entry dated March 21, 2001, states in relevant
part that, w thout al cohol abuse:

A & B. this [patient] has no [] history and
wor ked regularly prior to his alcoholism
becom ng out of control and his losing his job
in 7/00. After detox and early in therapy he
showed i nprovenent but apparently he began
drinking and was PEC d in 2/19/01. Despite
this his T.P. notes he can perform ADL' s, is
neat and oriented. Thus w thout D&AA he could
be expected to have occasional problens with
prol onged concentration and detail ed nmenory.
Hi s pace could al so be expected to be
occasionally reduce 2" tp residual dysthym a
and focus on pain.

C. This [male] had excellent social skills and
early notes indicate that he was becom ng nore
notivated to get out. He is able to socialize
with his girlfriend, go out for appts. And talk
with friends via phone. Wthout ETOH he coul d
be expected to remain sonewhat socially

avoi dant and therefore could occasionally have
difficulty with strangers esp[ecially] crowds.

D. Wthout ETOH adaptation is seen as [within
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normal |imts] WAL.

(R 218-19).

Heari ng Testi nobny

Plaintiff appeared with counsel at a hearing before ALJ Ronald
Thomas on April 8, 2002. (R 20-57).

At the tinme of the hearing, plaintiff was 45 years old and a
hi gh school graduate. (R 24). He had worked in various sal es jobs
for nore than fifteen years. (R 27-28). Plaintiff testified that
he could not work because he was nervous, did not |ike |leaving his
home, had audi o hal | uci nati ons at night and back pain. (R 29). He
testified that he was hospitalized for a bleeding stomach foll ow ng
al cohol abuse. (R 29). He testified that he "tend[s] to fall off
t he wagon every now and then" (R 30), abused al cohol every two or
three nmonths, (R 34), and |ast drank during the week after St.
Patrick’ s Day, which resulted in a hospitalization for a bl eeding
stomach. (R 30, 33). He stated he does not attend A. A neetings
because he doesn’t like to go "where there is a |lot of people.” (R
30).

Plaintiff took Soma, Carisoprodol, Aleve and Cel ebrex and soaks
in the tub for forty-five mnutes for his back pain. (R 30-31). He
t ook Neurotin, Amtriptyline (Elavil), Fluphenazine (Prolixin) and

Serzone for anxiety. (R 31-32, 154).



Plaintiff testified that he did not want to drive because he
did not like driving and had never bothered to renew his |icense
after it was suspended three years earlier for driving under the
influence. (R 25). He testified that he had fallen off the wagon
four times in the last year, the "[I]ast time | went in was the week
of St. Patty' s Day. It was just right afterwards because | was
bl eeding internally.” (R 33). "[When | get really down | start to
drink.” (R 34).

Plaintiff was seeing his psychiatrist, Dr. dinbert,
approxi mately once a nonth to nonitor nedications; and a therapist,
psychiatric nurse Manini. (R 34-35). He stated that he did all of
his shopping in one day for the entire nonth because he did not |ike
to | eave his house and that his back got sore from wal ki ng around
supermarkets all day. (R 35). He prepared his daily neals (R 36),
engaged in no social activities (R 36), played guitar and, on a good
day, would do sone cleaning (R 37). He spent nost of his day
wat ching television. (R 37). On a bad day, which usually followed
a day of physical activity, he testified he can’t and doesn’t want to
get out of bed and has to crawl to the bathroomto take a bath. (R
38). Approximately two days a nonth his pain reaches a |l evel of nine
out of ten. (R 50). Dr. Omtti prescribed a cane for his use. (R
50). He stated he is nore depressed when he hurts. (R 38). He

stated that he has two or three bad days a week, "days that | just
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can’t do anything and I don’'t want to go anywhere."” (R 39).
Plaintiff testified that people make him anxious. (R 39) The
only person he trusted was his nother and his lady friend. (R 39).

He testified he had difficulty sleeping and is prescribed Elavil. (R

40). About two tinmes a week he stayed awake all night, "and then when
the sun breaks through I . . . because | hear things, see things.
won't go to sleep until the first light and then I'1Il sleep all day."
(R 40). "1 hear people wal king around. | think there’s sonmeone in
my apartment. | hear the phone ring and no one is there. | hear the
doorbell ring; no one is there. | hear voices. | can’t make out what
they’'re saying. It sounds |like people talking in the next room"

(R 40). Plaintiff stated he sees a woman standing in his bedroom
"l see her head and her dress and the face is alnmopst blank." (R
41). He testified that this happens a couple of tinmes a week,
sonetinmes nore than once a night. (R 40-41).

Ot her than going to the therapist or occasionally going grocery
shopping, he typically did not |eave the apartnent because he doesn’t
li ke to go where other people are, or go out in traffic or to crowded
pl aces. (R 42). He testified that when he was working, he drank
every day, "I mean | couldn’'t wait to get it done and just go hone
and drink, just the stress-to stop stressing out." (R 43).
Plaintiff testified that his appetite and weight fluctuates. (R 43-

44). "When | get really depressed | don't eat; | drink. And then if
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|"mreally sore | don’t eat; | drink." (R 44). He conpletes norna
househol d activities at a slow pace. (R 44). Two or three days a
week he does nothing but lay on the couch or bed and watch
television. (R 45). Reading gives hima headache. (R 45). He
gets assistance filling out paperwork as it makes him anxious to
witein "little small places.” (R 46). Plaintiff testified that
he got anxi ous about paying his bills and hearing bad news; his heart
starts to race, his hands and forehead sweat and he has difficulty
breathing. (R 46). He testified he had difficulty sleeping, even
with nedication, staying up all night and finally falling asl eep at
daylight to sleep through the norning. (Tr. 40-41, 47).

Plaintiff testified that he is unable to return to his fornmer
enpl oynment. (R 51). "I just don't want to be dealing with the
public and the custonmers.” (R 51). He doesn’t like filling out
paperwork. (R 52-54).

Plaintiff sees a counselor to help with legal things |ike
arrearage on child support and qualifying for Section 8. (R 52).

"1 make all my appointnments to go see ny therapist, go see ny
casewor ker and go see ny psychiatrist all in the sane day so this way

| go one day, get it over with and get back home.” (R 52).

Disability and the Standard of Revi ew

To be eligible for supplenental security inconme, M. Birdsal

12



must establish that he suffered froma disability within the nmeaning
of the Social Security Act. The Act defines "disability" as an
inability to engage in substantial gainful activity by reason of a
medi cal |y determ nabl e inpairnent that can be expected to cause death
or to last for twelve continuous nmonths. 42 U S.C. 81382c(a)(3)(A).
M. Birdsall was disabled if his inmpairments were of such severity
t hat he was unable to perform work that he had previously done, and
if, based on his age, education, and work experience, he could not
engage in any other kind of substantial gainful work existing in the
nati onal econony. 42 U S.C. 81382c(a)(3)(B).?

This standard is a stringent one. The Act does not contenpl ate
degrees of disability or allow for an award based on parti al

disability. Stephens v. Heckler, 766 F.2d 284, 285 (7th Cir. 1985).

"Disability” is defined as an "inability to engage in any substanti al
gai nful activity by reason of any nedically determ nabl e physical or
mental inmpairnment which can be expected to result in death or which
has | asted or expected to last for a continuous period of not |ess
than 12 nonths." 42 U.S.C. 8423(d)(1).

In evaluating M. Birdsall’s case, the ALJ foll owed the

famliar five-step analysis, set forth in 20 C. F. R 8416.920, to

2As part of the Contract with America Advancenment Act of 1996,
Congress anmended this definition to exclude disability for which
al coholismor drug addiction as a material contributing factor. See
42 U.S.C. 81381c(a)(3)(J).
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det erm ne whet her he was di sabl ed under the Social Security Act. The
steps are as follows:

(1) I's the claimant engaging in substantial gainful activity?
20 C.F. R 88416.910(b), 416.972(b). If so, he or she is not
di sabl ed. 20 C.F. R §416.920(b).

(2) If not, does the claimnt have an inpairnment or conbination
of impairments that are severe? If not, he or she is not disabled. 20
C.F.R §416.920(c).

(3) I'f so, does the inpairment(s) neet or equal a |listed
i npai rment (the "Listings"), in the appendix to the regulations? If

so, the claimant is disabled. 20 C.F.R 8416.920(d); Bowen v.

Yuckert, 482 U.S. 137, 141 (1987); Balsamp v. Chater, 142 F.3d at 79-
80.

(4) If not, can the claimnt do his or her past relevant work?
| f so, he or she is not disabled. 20 C.F. R 8416.920(e).

(5) If not, can the claimnt performother work given his or
her residual functional capacity, age, education, and experience? I|f
so, then he or she is not disabled. Aclaimant is entitled to receive
disability benefits only if he cannot perform any alternate gainful
enpl oynent. See 20 C.F. R 8416.920(f).

VWhen applying this test, the burden of proof is on the clainmant
for the first four steps and on the Conm ssioner for the fifth step,

if the analysis proceeds that far. Balsanp v. Chater, 142 F.3d 75,
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80 (2d Cir. 1998) (citing cases).

In applying the test to M. Birdsall’'s case, the ALJ found that
the first step was satisfied. M. Birdsall "has not engaged in
substantial gainful activity since the alleged onset of disability,"
June 5, 2000. (R 16).

At step two, the ALJ al so found that the nedical evidence
i ndicated that M. Birdsall has

a mldly bulging disc at L5-S1, depression and
anxiety, inpairments that are severe within the
meani ng of the Regul ations but not severe
enough to neet or nedically equal one of the
inpairnents listed in Appendix 1, Subpart P,
Requl ations No. 4. There is no nmedical evidence
of record to suggest that a Listing is net or
medi cally equaled in this case. The cl ai mant

al so has a |l ongstandi ng history of al coholism
which will be discussed nore fully bel ow

(R 12 enphasi s added).
At step three, the ALJ found that M. Birdsall’s inpairnments

did not neet or equal the severity of any inpairnment listed in the

appendi x to the regul ations, leading to an automatic finding of
disability without further analysis. Specifically, the ALJ concl uded
that, "[b]ased on the nedical evidence as well as the claimant’s
testinmony, it is concluded there that the claimnt’s disorders, when
considering his alcoholism equal the criteria for Listing 12.04 and
12. 09. If he were to abstain from substance abuse, his disorders
woul d not neet or equal the criteria for any Listing, nor would he be
found to be "disabled" . . . . " (R 12). Under Public Law 104-121
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8105, codified as 42 U. S.C. 8423(dd)(2)(C), however, individuals my
not be considered disabled if alcohol or drug abuse would be a
materially contributing factor to a determ nation of disability.

The ALJ went on to determ ne whether plaintiff would still be
di sabl ed absent the effects of his alcoholism 20 C. F.R
88404. 1535(b) (2), 416.935(b)(2). He determ ned that "the claimnt’s
al coholismis a contributing factor material to the finding of
disability . . . [and] the nedical evidence establishes that the
clai mnt would not be disabled if he stopped using al cohol "
(R 17).

The ALJ then assessed M. Birdsall’s residual functional
capacity as required in step four. He found that but for plaintiff’'s
al cohol use he retained the residual functional capacity to perform
sedentary work in a supervised, |low stress environnment, defined as
requiring few decisions (Tr. 17). He found that plaintiff was unable
to performany of his past relevant work. Claimant is a "younger
i ndividual ", has a "high school education”" and "has no transferable
skills from any past relevant work and/or transferability of skills
is not an issue in this case.” (R 17).

At step five, the ALJ concluded that, "although the claimnt’s
exertional limtations do not allow himto performthe full range of
sedentary work, using Medical -Vocational Rule 210.21 as a framework

for decision-making, there are a significant nunber of jobs in the
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nati onal econony that he could perform"™ (R 17).

Based on these findings, the ALJ determ ned that M. Birdsal
was not disabled within the nmeaning of the Social Security Act and
therefore was not entitled to receive supplenmental security incone

and/ or disability insurance benefits.

St andard of Revi ew

The Social Security Act provides for judicial review of the
Comm ssi oner's denial of benefits. 42 U. S.C. 81383(c)(3).The
scope of review of a social security disability determ nation
involves two |l evels of inquiry. The court nust first deci de whether
t he Comm ssioner applied the correct legal principles in making the
determ nation. Next, the court nust decide whether the determ nation

is supported by substantial evidence. See Balsano v. Chater, 142

F.3d 75, 79 (2d Cir. 1998). Substantial evidence is evidence that a
reasonabl e m nd woul d accept as adequate to support a conclusion; it

is more than a "nmere scintilla.” Richardson v. Perales, 402 U S.

389, 401 (1971); Yancey v. Apfel, 145 F.3d 106, 110 (2d Cir. 1998).

The substantial evidence rule also applies to inferences and

conclusions that are drawn from findings of fact. See Gonzalez v.

Apfel, 23 F. Supp. 2d 179, 189 (D. Conn. 1998); Rodriguez v.

Califano, 431 F. Supp. 421, 423 (S.D.N. Y. 1977). The court may not

deci de facts, reweigh evidence or substitute its judgnment for that of
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t he Comm ssioner. See Dotson v. Shalala, 1 F.3d 571, 577 (7th Cir.
1993). The court nust scrutinize the entire record to determ ne the
reasonabl eness of the ALJ' s factual findings. Furthernore, "‘[w here
there is a reasonable basis for doubt whether the ALJ applied correct
| egal principles, application of the substantial evidence standard to
uphold a finding of no disability creates an unacceptable risk that a
claimant will be deprived of the right to have her disability

determ nati on made according to correct legal principles.”" Schaal

v. Apfel, 134 F.3d 496, 504 (2d Cir. 1998) (quoting Johnson v. Bowen,

817 F.2d 983, 986 (2d Cir. 1987)).

DI SCUSSI ON

M. Birdsall does not contest the ALJ's findings with respect
to his alleged physical limtations. He asserts that the ALJ erred
in two principal ways relevant to his nental inpairnents. First,
plaintiff contends that the Conm ssioner erroneously found that
al coholismwas a "contributing factor material to the finding of
disability." Second, he argues that the ALJ erred in finding that he
had the Residual Functional Capacity to work in a | ow stress

envi ronnent .

1. Al cohol i sm Fi ndi ng

Plaintiff first argues that there is no substantial evidence in

18



the record to support the ALJ' s conclusion that al coholismwas a
"contributing factor material to the finding of disability."” 20
C.F. R 8404.1535% [Doc. #9 at 14].

The Social Security Act establishes that "an individual shal
not be considered to be disabled for purposes of this title [42
U.S.C. 88 1381 et seq.] if alcoholismor drug addiction would (but
for this subparagraph) be a contributing factor material to the
Comm ssioner's determ nation that the individual is disabled." 42
U S.C. 81382c(A)(3)(J). The regulations require that an inquiry be
made as to "whether [the Agency] would still find [a claimnt]
disabled if [the claimnt] stopped using drugs or alcohol.” 20 C.F.R
8404. 1535(a)(1). If the "remaining |limtations," considered

i ndependently of any drug and al cohol abuse, would not be disabling,

3 The agency regul ation provides:
(1) The key factor we will exam ne in determ ning whether drug
addi ction or alcoholismis a contributing factor material to the
determ nation of disability is whether we would still find you
di sabled if you stopped using drugs or al cohol.
(2) In making this determ nation, we will evaluate which of your
current physical and nental limtations, upon which we based our
current disability determ nation, would remain if you stopped using
drugs or al cohol and then determ ne whet her any or all of your
remaining limtations would be disabling.
(i) I'f we determ ne that your remaining limtations would not be
di sabling, we will find that your drug addiction or alcoholismis a
contributing factor material to the determ nation of disability.
(ii) If we determ ne that your remaining limtations are disabling,
you are disabl ed i ndependent of your drug addiction or al coholism and
we will find that your drug addiction or alcoholismis not a
contributing factor material to the determ nation of disability.
20 C.F. R 8§ 404.1535(b)
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t hen drug addiction and/or alcoholismis a contributing factor
material to the determ nation of disability and the claimnt is not
di sabl ed. 1d. at 8404.1535(a)(2)(l). If the claimnt would be
di sabl ed regardl ess of the drug or alcohol use, then it is not a
contributing factor. 1d. at 8404.1535(a)(2)(ii). The burden, however,
is on the claimant to prove that substance abuse is not a
contributing factor material to the disability determ nation. Doughty
v. Apfel, 245 F.3d 1274, 1281 (2d. Cir. 2001). The ALJ applied the
correct | egal standard.

In the present matter, there is no dispute that plaintiff has a
| ong-standi ng problem wi th al cohol; thus, the issue is what bearing
t hose problens have on his disability determ nation. Considered as a
whol e, ALJ Thomas determ ned that plaintiff met several |istings
pertaining to affective disorders (12.04) and substance addiction
(12.09). (R 12). However, the ALJ also determ ned that "w thout
al cohol, the claimnt denonstrates no nore than mld |imtation in
activities in daily living, noderate limtation in nmaintaining social
functioning, and noderate difficulties in maintaining concentration,
persi stence, and pace, and one or two repeated episodes of
deterioration or deconpensation.” (R 12). The ALJ found that, with
abstinence fromalcohol, plaintiff's inmpairments no | onger nmet the
listings cited, "nor would he be found to be disabled.” (R 12). This

finding is not supported by substantial evidence. |Instead, the
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nmedi cal evidence is fundamentally inconclusive on this point. It is
i npossi ble to say, based on the evidence presented, that the
psychiatric inpairments would di sappear or |essen independent of the
substance abuse.

The vast bul k of the nedical record reports diagnose al cohol
and maj or depressive disorder, with or without psychotic features, as
wel | as agoraphobia. See e.g. R 167, 172 (major depression--with
psychotic features, alcohol dependence in rem ssion), R 176 (major
depressi on, al cohol dependence, early full rem ssion), R 180-182
(detox for al cohol abuse), R 189 (anxiety, alcohol), R 190-91
(reported al cohol detox), R 193 (nmjor depression: sinple, alcohol
dependance: early rem ssion), R 196, 197 (depression with audio
hal I uci nati ons, al cohol relapse), R 198 (agoraphobia, depression
wi th hallucinations, alcohol early rem ssion), R 200-03 (depression
with hallucinations, alcohol early renission),R 204 (ngjor
depression with psychotic features, alcohol organic changes), and R
209 (mmj or depression: severe, sinple, alcohol dependency: early
rem ssion). This list is not exhaustive.

Def endant's argunent that plaintiff's depression and anxiety
synptons are exacerbated by drinking and that, with abstinence, the
severity |l evel decreased "to the extent that the inpairments were not
di sabling” [Doc. #9 at 9], is not well supported by the record, |et

al one by substantial evidence. Defendant cites, for exanple, the
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treatment notes of July 10, 2000 (R 208), referencing
hal [ uci nati ons, and notes of February 2000 (R 205), referencing
depression, fearful ness and isol ative behaviors, concl uding w thout
further evidence, that "all of these synptons were exacerbated by
plaintiff’s alcoholism"™ 1d. . These treatnent records are at best
anmbi guous and, at worst, contradictory, but in any event not
substantially supportive. |Indeed, page 205 of the record is not a
treatment record of February 2000 but actually page 4 of the July 10,
2000 treatnment notes of Nurse Marini (R 205-10), and she notes that
plaintiff is in alcohol rem ssion three weeks. (R 206). The August
4, 2000 treatnment notes cited by defendant follow ng a nonth of
sobriety, show ng "inmproved focus and notivation," also contain
notations indicating that plaintiff continues to experience
depression with psychotic features, with plaintiff confiding that "he
has seen a woman at his bed, a shadow with long hair." (R 204).
Thi s evidence of "inproved focus and notivation on basic ADL's" is
significantly eclipsed by evidence supportive of a contrary position.
| ndeed, on August 10, 2000, the same treater diagnosed himwth
"maj or depressive disorder with psychotic process,"” continued
abstinence, night fears, auditory hallucinations and agoraphobia. (R
203).

This Court’s finding that plaintiff's psychiatric disorders and

subst ance abuse problenms are connected is the only concl usion
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supported by the evidence and is based on the coincidence of
di agnoses and treatnent. It is inpossible to tell, based on the
record, whether the psychiatric disorders would di sappear in the
absence of the substance abuse, and it is also difficult to tell
whet her the substance abuse probl enms woul d di sappear in the absence
of the psychiatric problens. The latter position is supported by sone
evi dence, but not substantial evidence see R 29 (In response to the
ALJ’ s question whether plaintiff was ever hospitalized for
depression, he stated "Yeah, | don’t know. It wasn't - | got really
depressed and | started to drink heavily and it started to make ny
stomach bleed, . . . | guess they dried ne out . . . ."), R 34
("when | get down | start to drink"”), R 35 (In response to the ALJ s
guestion regarding therapy, "does it have to do with not drinking
li ke they do at AA?," plaintiff responded, "Most part is trying to
deal with nmy depression and me not wanting to go out and do things in
the public."), R 44 ("When | get really depressed | don't eat;
drink. And then if I'"mreally sore | don't eat; | drink."), and R
43 ("l used to drink every day when | was doing that job. | nean I
couldn’t wait to get it done and just go home and drink, just the
stress - just to stop stressing out." ).

On remand, the ALJ will consider what finding is appropriate
when the evidence does not suggest that the effects and causes of the

di sabling conditions are separable. The ALJ will al so consider

23



def endant’ s argunment that "plaintiff failed to establish that his
al coholismwas in conplete rem ssion, so as to support his argunent

that his drinking was not at all material to disability." (R 11).

Opi ni ons _of Consultative Psychol ogi sts

Plaintiff challenges the ALJ' s use of the opinions of
consul tative psychol ogi sts. [Doc. #9 at 18]. He argues that the
"opi nion of the non-treating, non-exam ni ng Connecticut state agency
physi ci an" that when plaintiff did not abuse al cohol his condition
i nproved was not supported by the evidence in the record. The Court
agr ees.

Any |icensed nedical doctor’s opinion is a "nedical opinion,"”
even if the doctor nerely consults, but does not treat, the clainmnt.

See Diaz v. Shalala, 59 F.3d 307, 312, 313 (2d Cir. 1995); 20 C.F. R

88 404.1513(a)(1) & (e), 404.1527(a)(2)). "[I]n evaluating a
claimant’s disability, a consulting physician’s opinions or report
should be given limted weight. This is justified because
‘consultative exans are often brief, are generally performed w thout
benefit or review of claimnt’s medical history and, at best, only
give a glinpse of the claimant on a single day. Often, consultative
reports ignore or give only passing consideration to subjective

synptons without stated reasons.’” Simmons v. United States Railroad

Retirement Board, 982 F.2d 49, 55 (2d Cir.1995) (citing Cruz v.
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Sullivan, 912 F.2d 8, 13 (2d Cir.1990) (citations omtted)).
Specifically, SSR 96-6p provides:

Because State agency nedical and psychol ogi cal
consul tants and ot her program physicians and
psychol ogi sts are experts in the Soci al
Security disability progranms, the
rules...require adm nistrative |aw judges and
t he Appeals Council to consider their findings
of fact about the nature and severity of an

i ndividual’s inmpairment(s) as opinions of
nonexamn ni ng physi ci ans and psychol ogi st s.

Adm nistrative | aw judges and the Appeal s
Counci | are not bound by findings nade by State
agency or other program physici ans and
psychol ogi sts, but they may not ignore these
opi nions and nust explain the weight given to
the opinions in their decisions.

1996 WL 274180, at *2 (S.S.A).

This record is unusual because it contains mninml relevant
opi nion evidence fromtreating sources. Nevertheless, ALJ Thonas
still should have conmplied with SSR 96-6p and indicated in his
deci sion the weight afforded the consultative opinions. On renand,
the ALJ should reconcile his reliance on these opinions with the

ot her evidence in the record.

Assessnent of Resi dual Functional Capacity

Plaintiff also argues that the ALJ erred by not considering his
psychiatric issues as nonexertional limtations on his ability to
work, by failing to consult a vocational expert on the question, and

by relying solely on the Gids as opposed to a vocational expert.
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[ Doc. #9 at 21-24]. The "nmere existence of a nonexertional
i npai rment does not automatically require the production of a

vocational expert nor preclude reliance on the guidelines."” Bapp v.
Bowen, 802 F.2d 601, 603 (2d Cir.1986). Rather, "when a claimnt's
nonexertional inpairments significantly dimnish his ability to

wor k- - over and above any incapacity caused solely from exerti onal
l[imtations-- so that he is unable to performthe full range of

enpl oynment indicated by the nedical vocational guidelines, then the
Secretary nmust introduce the testinony of a vocational expert (or
other simlar evidence) that jobs exist in the econony which clai mant
can obtain and perform™ |d. The ALJ did not consider plaintiff's
psychiatric issues as nonexertional limtations at all. This is
apparently because the ALJ viewed these ailnments to be caused by
plaintiff's al cohol abuse and not subject to consideration as they
woul d not neet any of the listings if plaintiff were not abusing

al cohol. See R 27 (Finding 4). Because the conclusion that the
conditions are separable is not supported by substantial evidence,
neither is this determ nation. On remand, the ALJ shall consider to
what extent Plaintiff's psychiatric issues constitute nonexertional
[imtations that would "significantly dimnish his ability to work"
and, in the event that they do, should seek the counsel of a

vocational expert. Cf. Bapp, 802 F.2d at 603.
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Low Stress Environnment

Plaintiff also argues that "[t]here is no nmedical basis in the
record that M. Birdsall can work in a supervised | ow stress
envi ronnent, defined as requiring few decisions.” [Doc. #9 at 21]. On
remand, the ALJ should reconsider his finding that plaintiff could
work in a "low stress environnent” in light of plaintiff's argunents,
soci al security ruling 85-5 (specifically addressing stress and
mental illness), and supporting case law. See SSR 85-5 ("The basic
ment al demands of conpetitive, renunerative, unskilled work include
the abilities (on a sustained basis) to understand, carry out, and
remenber sinple instructions; to respond appropriately to
supervi si on, coworkers, and unusual work situations and to deal with

changes in a routine work setting."); Lancellotta v. Secretary of

Health and Human Services 806 F.2d 284, 285 (1st Cir. 1986) ("Wt hout

an evaluation of claimnts vocational abilities in |ight of [her

di agnosi s of bipolar disorder], there is no basis for the ALJ's
concl usion that [she] can perform |l ow stress work."); Dowy v.
Barnhart, No. 02-7103, 2003 W. 21509142, *2 (10" Cir. July 2, 2003)
(finding that the ALJ properly gave an individualized assessnent of
claimant's ability to deal with stress, where ALJ specifically found
t hat cl ai mant could not perform work that required understanding,
remenbering, and carrying out detailed or conplex instruction, that

required nore then superficial contact with the public, or that was
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categorized as stressful."); Durrett v. Apfel, No. IP 99-904-C H G

2000 W. 680430, *7 (S.D. Ind. Mar. 27. 2000) ("Both Lancellotta and

Social Security Rule 85-15 require the ALJ to consider the effect of
stress on the individual claimnt and not to make unsupported
conclusions regarding a claimant's ability to cope with stress.");

Fel ver v. Barnhart, 243 F. Supp. 2d 895, 907 (N.D. Ind. 2003)(finding

that "the ALJ nmade no findi ngs about how the plaintiff's stress
affects his ability to understand, carry out and renenber

instruction, respond appropriately to supervision, and coworkers, and
deal with customary work pressures. Thus, not having fully painted
this vocational picture, the ALJ failed to elicit testinmony fromthe
VE directed to the plaintiff's particular stress-causing condition or

conditions.").

CONCLUSI ON

For the reasons stated above, plaintiff's Mdtion for Order
Reversi ng the Decision of the Comm ssioner or, in the Alternative,
Remand for a New Hearing [doc. #8] is GRANTED. Defendant’s Mdtion
for Order Affirm ng the Decision of the Conmm ssioner [doc. #11] is
DENI ED

The decision of the Comm ssioner is reversed and the case is
remanded for further proceedings consistent with this decision.

Any objections to this recommended ruling nust be filed with
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the Clerk of the Court within ten (10) days of the receipt of this
order. Failure to object within ten (10) days nay preclude appellate
review. See 28 U. S.C. § 636(b)(1); Rules 72, 6(a) and 6(e) of the
Federal Rules of Civil Procedure; Rule 2 of the Local Rules for

United States Magistrates; Small v. Secretary of HHS., 892 F.2d 15

(2d Cir. 1989)(per curiam; E.D.1.C v. Hillcrest Assoc., 66 F.3d

566, 569 (2d Cir. 1995).

SO ORDERED at Bridgeport this 12th day of March 2004.

/sl
HOLLY B. FI TZSI MVMONS
UNI TED STATES MAG STRATE JUDGE
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