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VEMORANDUM OPI NI ON

Plaintiff Mchael Townsend (“Townsend”) clains that he was
unl awful Iy discrimnated agai nst on the basis of his race when
defendant Clairol, Inc. (“Clairol”) termnated his enpl oynent.
He filed suit against Clairol pursuant to 18 U S.C. § 1981 and

42 U.S.C. 88 2000e et seq. (“Title VI1”), seeking, inter alia,

monet ary damages and injunctive relief. After a bench trial,
the court nmakes the follow ng findings of fact and concl usi ons
of | aw.
. Facts

In Septenber 1996, the plaintiff, who is African-Anerican,
submtted a resune to Clairol after |learning through a friend
who was a Cairol enployee that there were positions avail abl e
at the conpany. Carol Kennedy (“Kennedy”), a human resources

manager at Clairol, reviewed Townsend' s resune and decided to



interview him There were many openings at that tine for the
position of Associate Cell Leader (“ACL”), and after Kennedy
i ntervi ewed Townsend, she passed Townsend s resume on to
managers who had openings. As a consequence, Townsend was
invited to interview with two managers who had openi ngs. One
of these managers was Richard Thonpson (*Thonpson”), the cel

| eader of the Fixatives Cell

There were three ACL positions in the Fixatives Cell, one
of which had been vacant for a few nonths. Thonpson had
interviewed at | east a hal f-dozen candi dates for the opening.
Following his interview with Townsend, Thonpson deci ded he
wanted Clairol to make an offer to Townsend for the vacant ACL
position in the Fixatives Cell. Thonpson sought out the other
manager who had intervi ewed Townsend and determ ned that the
ot her manager would not object if an offer were nmade to
Townsend for a position in the Fixatives Cell. Thonpson then
recommended that Cairol hire Townsend as an ACL in his cell.
As a result of Thonpson’s recomnmendati on, Kennedy offered
Townsend the job. Townsend received an offer letter from
Kennedy dated Septenber 13, 1996.

On or about Septenber 18, 1996, Townsend began wor ki ng at
Clairol. Although the offer letter had not specifically
mentioned this fact, the first ninety days of Townsend’s
enpl oynent as an ACL were, in accordance with Clairol’s
standard policy, a probationary period. Townsend was inforned
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of this fact.

As an ACL in the Fixatives Cell, Townsend's major
responsibilities were business planning, vendor
pl anni ng/ materi al s repl eni shnment and operati ons support.
Townsend worked the first shift along with one of the other
ACLs who worked for Thonpson in the Fixatives Cell at that
time; the third ACL in the Fixatives Cell worked the second
shift.

By Cctober, both Thonpson and Kennedy had i ndependently
devel oped concerns about Townsend' s performance. On Cctober 8,
Kennedy nmet with Thonpson to discuss Townsend' s first few weeks
at Clairol. Her concerns were based on both her own
observations and feedback she had received from Townsend’ s co-
wor kers. Townsend was giving the inpression that he was nore
concerned about relatively mnor matters than he was about
| earning how to performhis job. Also, in neetings where new
ACLs were receiving training, Townsend nade coments that
caused Kennedy to conclude that he did not understand the
nature of the managerial role of an ACL. Kennedy’s concerns
were val i dated by Thonpson, who infornmed her that the other
first shift ACL in the Fixatives Cell had voiced concerns about
Townsend to Thonpson. Thonpson agreed to speak with Townsend
and al so to observe himand give himfeedback on his
per f or mance.

On Cctober 18, 1996, Thonpson net with Townsend for a
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“one-nonth review.” Thonpson advi sed Townsend that he was not
adequately performng his job. He told Townsend that he felt
Townsend was having a difficult time fitting into the role of
an ACL and that Townsend’s pace of |earning and assunption of
responsi bility and accountability for sonme planning functions
was too slow. Thonpson discussed his personal observation that
Townsend tended to cone up with his own ideas as to how things
shoul d be done differently without first understanding the
reasons behind Clairol’s processes and procedures; this
observation was consistent with one nade by Kennedy, based on
her interactions with Townsend at the training sessions for new
ACLs. Thonpson advi sed Townsend to “be a sponge,” soaking up
i nformati on whenever possible, so that he could |l earn nore
about how Clairol did things

Thonpson al so di scussed with Townsend his role as an ACL.
When Townsend was asked to define that role, his response was
vague. Thonpson then reviewed Townsend’s role with him and
Townsend stated that he then had a cl earer understandi ng.
Finally, Thonpson assi gned Townsend the task of preparing a set
of goals and objectives for hinmself, which he was to then
review with Thonpson

On Cctober 31, 1996, Kennedy net with Townsend to discuss
i ssues and concerns she had about his behavior, again based
both on her personal observations and feedback she had received
fromhis co-wrkers. Kennedy discussed with Townsend his
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behavi or at the training sessions, which had been vi ewed
unfavorably by Kennedy and others. She also discussed the fact
t hat Townsend had sl ept during the training sessions and had
been late to other neetings and appeared to |l ack interest or
focus. Townsend conceded that he had trouble focusing.

Then, on Novenber 8, Thonpson conducted Townsend s “two-
month review prior to the passage of two nonths because of his
conti nui ng concerns about Townsend’ s performance. At this
nmeeti ng, Thonpson asked Townsend to prepare a four-week “action
pl an” to guide and neasure his performance. Thonpson had
previously required other O airol enployees, including the
other ACL on the first shift in the Fixatives Cell, to prepare
simlar action plans. Al so, Thonpson di scussed wth Townsend
the fact that the ACL position required himto strike a bal ance
bet ween pl anning for the production of products and supervision
of the production process, and the fact that Thonpson did not
bel i eve Townsend had exhibited the ability to do so.

On Novenber 13, Thonpson followed up with Townsend on the
assi gned action plan, and found that the proposed plan Townsend
had prepared was i nadequate. Thonpson gave Townsend further
direction on this task and set up a followup neeting. On
Novenber 15, Townsend and Thonpson net again to discuss the
action plan. Although Townsend had i ncorporated sone of the
ver bi age Thonpson had used in their previous neeting, he had
still failed to produce an adequate plan. Neither the format
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nor the substance was satisfactory.

On Novenber 26, Thonpson had another neeting with
Townsend, this tine in the formof a second “weekly review.”
Thonmpson had instructed Townsend to work the night shift for a
week, so Townsend could | earn the operation of the production
fl oor when there were fewer distractions. This neeting was
their first after that assignnment. Townsend had worked the
ni ght shift the week of Novenber 8, but the night shift manager
had reported to Thonpson that Townsend had spent no nore than
one hour on the production floor all week, and that Townsend
had declined several offers fromnight shift personnel to spend
time wwth himon the production floor and teach himthe system
At this neeting, they discussed Townsend s performance on the
night shift, as well as other areas of Townsend’ s
responsi bilities. Thonpson concluded that Townsend either did
not understand that the ACL position requires striking a
bal ance between pl anning and supervising, or did not care to do
both. Thonpson informed Townsend that he was di sappointed with
hi s progress, and Townsend told Thonpson that the nethod of
trai ning being used was not good for him The four-hour
nmeeti ng ended wi th Thonpson noting that things were not working
out and Townsend respondi ng that the poor nethodol ogy for
trai ning and Thonpson’s |ack of direction were the cause of
Townsend not neeting Thonpson’s expectations.

On Novenber 27, Townsend invited Thonpson into his office
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to discuss the previous day’ s neeting. Townsend opined that
Thonmpson was evaluating himunfairly, and that the training
program was deficient. Their conversation |asted for about two
hours. A few hours after this neeting, Townsend went to see
Kennedy, but she was gone for the day. Instead, he spoke with
the director of human resources, David Roche (“Roche”). The
plaintiff told Roche that he felt Thonpson had not given him
enough direction, and that Thonpson was unfairly asking himto
| earn the systemon his own. Townsend said that he felt
Thonpson was overly critical of himand a poor communi cator,
and that he did not know at that point whether it was “a

bl ack/white thing.” Townsend contended that he had been with
Clairol alnmost 90 days and knew the culture pretty well and

t hat what Thonpson was describing as the way Clairol did things
was Thonpson’s personal view and not Clairol’s. Roche advised
Townsend that he believed that Thonpson was correct in terns of
his explanation as to how things worked at Clairol. Townsend
and Roche al so di scussed Townsend’s objectives in terns of his
per formance, and Roche was left wth the inpression that
Townsend was uncl ear as to what he shoul d be focusing on.

On Decenber 3, Thonpson net with Townsend and asked himto
do a “carton analysis,” a task which was an el enental part of
the responsibilities of the ACL position and invol ved
determ ning how nuch of certain supplies was required to be
ordered for Clairol to conplete a particular job. Thonpson
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gave Townsend this assignnent so he could eval uate Townsend’ s
abilities.

Thonpson received witten comments fromthe other ACL on
the first shift in the Fixatives Cell, dated Decenber 3 and 4,
expressing her concern that Townsend did not appear to
understand the responsibilities of an ACL. After his Decenber
3 neeting with Thonpson, Townsend had gone to his fell ow ACL
for assistance in conpleting the carton analysis, and his
questions |l ed her to believe that he | acked even a basic
under st andi ng of the task.

On Decenber 5, Townsend’'s co-worker sent an email to
Thonpson indicating her concern about Townsend’ s performance.
One of the production lines for which Townsend was responsible
had stopped running that day, and while his fell ow ACL worked
to resolve the problem Townsend, who was around at the tine
but talking with an ACL from another cell, failed to offer to
assi st her or even inquire as to what the commotion on the
production fl oor was about.

The third ACL in the Fixatives Cell, who regularly worked
the second shift, had al so expressed to Thonpson concerns about
Townsend’ s perfornmance. This third ACL had been notivated to
contact Thonpson, at least in part, because of feedback the
third ACL had received from personnel on the production floor.

Based on these events, Thonpson reconmended t hat
Townsend’ s enpl oynent at Clairol be termnated. Although he
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beli eved that Townsend was able to performsatisfactorily sone
of the tasks associated with the position of an ACL, he had
concl uded that Townsend s performance overall was
unsatisfactory. dairol’s policy required that Thonpson’'s
recomendati on be approved by the hol ders of a nunber of other
positions, and all the required approvals were given.

Accordi ngly, based on Thonpson’s recomrendati on that the
plaintiff’s enpl oynent at C airol be term nated, Kennedy and
Thonmpson nmet with Townsend on Decenber 12, 1996, which was
prior to the end of Townsend’ s probationary period, and

term nated his enpl oynent effective that day.

Thr oughout Townsend’ s enpl oynent, Thonpson nmade a dili gent
effort to help Townsend devel op the skills he needed to succeed
in the position of an ACL. Thonpson prepared witten sumraries
of his nmeetings with Townsend. Those sunmaries, and his
testinmony at trial as to Townsend s capabilities, seened fair
and bal anced. He gave Townsend credit where credit was due and
gave what appeared to be constructive criticismconcerning the
deficiencies in Townsend s performance.

Townsend contended at trial that the sumraries prepared by
Thonpson of his neetings with him as well as simlar sunmaries
prepared by Kennedy and Roche, were all fabricated. He
contends that many of the neetings never occurred and that as
to those which did occur, the sunmaries contain materi al
fal sehoods. There is no basis for Townsend's contentions.
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Townsend al so contended at trial that Clairol violated its
own procedures and policies in the course of termnating his
enpl oynent. However, Clairol’ s enployees followed the
applicabl e procedures at all tinmes in their dealings with
Townsend.

On Decenber 13, the day after Townsend was fired, Thonpson
recei ved additional confirmation that Townsend had not been
able to performthe ACL function properly. The plant
unexpectedly ran out of a particular cap that was needed on a
production line for which Towmsend had been responsi bl e.
Townsend had requested that Clairol’s vendor deliver a new
supply of those caps earlier than the original deadline and
then ignored three nessages fromthe vendor that it could not
nmeet the earlier deadline. Townsend had not informed anyone at
Clairol that the supply of caps was in jeopardy. Moreover, his
input into the inventory tracking systemreflected,

i naccurately, that the new supply would arrive by the earlier
deadl i ne he had requested even though he had been infornmed
three tines by the vendor that that deadline was not

achi evabl e.

1. Di scussi on

A Title VII
The plaintiff produced no direct evidence that anyone at

Clairol discrimnated against him “Direct evidence of
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discrimnation is evidence which, if believed, would prove the
exi stence of a fact (i.e., unlawful discrimnation) wthout any

i nferences or presunptions.” Bodenheiner v. PPG Indus., Inc.,

5 F.3d 955, 958 (5th Cir. 1993).

Because there is no direct evidence of discrimnation,
Townsend has the burden of proving his case by indirect proof.
The anal ytical framework for eval uating clains of
di scrimnation based on indirect proof is set forth in

McDonnel | Douglas Corp. v. Geen, 411 U S. 792, 802-04 (1973)

and Texas Dep’'t of Conmmunity Affairs v. Burdine, 450 U S. 248,

257 (1981). See also Fisher v. Vassar College, 114 F. 3d 1332,

1335 (2d Gr. 1997); Viola v. Phillips Medical Sys., 42 F.3d

712, 715-16 (2d Cr. 1994)(both interpreting McDonnel|l Dougl as

and Burdine standard). The plaintiff has the burden of
establishing a prima facie case by showing that: (1) he is a
menber of a protected class; (2) he was qualified for the
position; (3) he was subjected to an adverse enpl oynent
deci sion; and (4) the decision occurred under circunstances
giving rise to an inference of discrimnation. MDonnel
Dougl as, 411 U. S. at 802-04; Fisher, 114 F.3d at 1335.

If a plaintiff is able to establish a prinma facie case,
the burden shifts to the enployer to proffer a legitimte,
nondi scrim natory business rationale for its actions. Wbrosk

v. Nashua Corp., 31 F.3d 105, 108 (2d. Cir. 1994). If the

enpl oyer offers adm ssible evidence sufficient for the trier of
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fact to conclude that the plaintiff’s enploynent was term nated
for nondiscrimnatory reasons, the burden then shifts back to
the plaintiff to prove, by a preponderance of the evidence,

that the reasons offered by the enpl oyer were nere pretext and
the actual reason for the adverse enpl oynent action he suffered

was unl awful discrimnation. St. Mary's Honor Center v. Hicks,

509 U. S. 502, 507-508 (1981); Reeves v. Sanderson Pl unbi ng

Products, Inc., 120 S. . 2097, 2106 (2000). “[Qdnce the

enpl oyer has proffered a reason for its action, al

presunptions and special rules drop away; a case under Title
VIl becones |ike any other case in that the plaintiff, in order
to prevail, nust have evidence fromwhich the factfinder can
reasonably find the essential elenents of the claim” Janes v.

New York Racing Association, 233 F.3d 149, 154 (2d G r. 2000).

“The ultimate burden of persuading the trier of fact that the
defendant intentionally discrimnated renmains at all times with
the plaintiff.” [d. (internal quotation marks omtted)

(quoting St. Mary's, 509 U S. at 507).

Here, Clairol articulated a legitimte, nondiscrimnatory
reason for term nating Townsend’'s enpl oynent, nanely, his poor
performance. Consequently, Townsend has the burden of show ng
that the reason proffered by Clairol is nmere pretext and that
the real reason was racial discrimnation. Townsend fails to
meet this burden because the evidence in this case shows
conclusively that Townsend was not qualified for the position
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in question and that Clairol’s proffered reason was true. Nor
is there any credi bl e evidence that he was the victimof racial
di scrim nation.

To establish that he was qualified to remain in the
position for which he was hired, a plaintiff nust show that he

met his enployer’s particular standards. Thornley v. Penton

Publ i shing, 104 F.3d 26, 29-30 (2d G r. 1997). Townsend’s

supervi sor counsel ed hi mrepeatedly about howto learn his job
functions better and develop an ability to strike a bal ance

bet ween pl anning for the production of products and supervision
of the production process. The plaintiff not only failed to
develop an ability to strike a bal ance between these two
conpeting areas, but also denonstrated a |ack of ability or
interest in each area. As to planning for the production of
products, he was the cause of the plant unexpectedly running
out of a necessary conponent. As to the supervision of the
production process, he failed to spend sufficient tine on the
production floor to learn the operation of the production

fl oor, and when his production |ine stopped on Decenber 5, he
failed to notice and to assune responsibility. However,
Townsend not only failed to learn howto performhis job in the
manner outlined by his supervisor, but also conveyed to people
in Cairol’s managenent the inpression that, notw thstanding
Townsend’ s own shortcom ngs, he knew better than they did how
the training programfor ACLs should be structured and what
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Clairol’s culture was. Thus, it was not likely that he would
successfully adapt to Clairol’s way of doing things and inprove
hi s performance.

Townsend established at trial that he was able to perform
proficiently some of the tasks assigned to him However, the
fact that a person can perform sone parts of a job does not
mean that he is qualified for that job. Thus, the court
concludes that Clairol’s proffered reason for termnating the
plaintiff’s enpl oynent, i.e. poor performance, was not
pr et ext ual .

The court concludes for several reasons that the plaintiff
has failed to produce any credible evidence that he was the
victimof racial discrimnation. First, for the reasons
di scussed above, the plaintiff was not qualified for the
position. Second, Thonpson recomrended that Cairol hire
Townsend and then recommended only three nonths |ater that
Clairol fire Townsend. Therefore, a strong inference exists
that Clairol did not discrimnate agai nst Townsend because of

his race. See Gady v. Affiliated Central, Inc., 130 F. 3d 553,

560 (2d Cr. 1997); Carlton v. Mystic Transportation, Inc., 202

F.3d 129, 137 (2d G r. 2000); Schnabel v. Abranson, 232 F.3d

83, 91 (2d. Cr. 2000). This is particularly the case where,
as here, the individual accused of discrimnation aggressively
pursued hiring the plaintiff.

Third, Thonpson nmade a diligent effort to help the
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plaintiff learn howto performthe functions of an ACL in the
Fi xatives Cell. Thonpson becane aware of the fact that
Townsend was not |earning the functions of his position quickly
enough and that there were concerns about Townsend’' s
performance. As a result, Thonpson addressed these concerns at
Townsend’ s one-nonth review, and then followed up repeatedly
with a series of neetings, reviews and assignnents cal cul ated
to help the plaintiff learn the role or, failing that, make it
cl ear that he was not capable of learning the role. In

addi tion, both Thonpson and Kennedy di scussed with the
plaintiff their concerns about inappropriate behavior on his
part. Only after all these efforts failed, did Thonpson
recommend that Townsend s enpl oynent be termnated. Al of
this occurred in |less than three nonths.

Fourth, Thonpson was the decision-maker here, and the
plaintiff makes certain clains as to him as discussed bel ow.
However, Thonpson was not al one in having concerns about the
plaintiff and his job performance. Kennedy shared her concerns
about the plaintiff with Thonpson. Both of the other ACLS in
the Fi xatives Cell expressed concerns to Thonpson. In
addition, the night shift manager gave Thonpson negative
f eedback regarding Townsend’ s week on the second shift. Even
Roche, who had the neeting with Townsend, cane away with the
i npression that Townsend was uncl ear about the objectives in
terms of his performance. Townsend makes no clains as to any
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of these other individuals other than to inply that they
conspired agai nst him

Finally, except in tw instances, the court allowed the
pro se plaintiff wde latitude in pursuing his theory that
Thonpson was bi ased agai nst hi mbased on the plaintiff’s race;
those two instances involved comments all egedly nmade by
Thonpson that were renote in tinme and unrelated to the
plaintiff. The wi tness through whom Townsend sought to
i ntroduce the alleged comments was asked by the court whet her
he had any evidence as to why Thonpson decided to fire
Townsend, and he responded that he did not. Moreover, although
the plaintiff called as wi tnesses over a dozen enpl oyees and
former enployees of Clairol and testified hinself, he produced
no credi bl e evidence to support his claimof discrimnation.

B. 42 U . S.C. § 1981

The plaintiff also argues that Cairol violated 42 U S. C
8§ 1981, which reads in relevant part as follows:

All persons within the jurisdiction of the United

States shall have the sane right in every State and

Territory to make and enforce contracts . . . as is

enjoyed by white citizens . . . . For purposes of this

section, the term*®“make and enforce contracts” incl udes

t he maki ng, performance, nodification, and term nation

of contracts, and the enjoynent of all benefits,

privileges, terns, and conditions of the contractua

rel ati onship.

42 U.S.C. §8 1981. The right to nake and enforce enpl oynent

contracts is protected by this section, which was intended to
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“ensure that all Anmericans may not be harassed, fired, or
ot herwi se discrimnated against in contracts because of their

race.” Lauture v. Int’'l Bus. Muchines Corp., 216 F.3d 258, 260

(2d G r. 2000) (quoting House of Representatives report on 1991
amendnents to § 1981).

To prevail on a claimunder 8§ 1981, a plaintiff nmust prove
the followng facts: (1) the plaintiff is a nenber of a raci al
mnority; (2) the defendant intentionally discrimnated agai nst
the plaintiff on the basis of race; and (3) the discrimnation
i nvol ved one of the section’s enunerated activities. See Brown

v. Gty of Oneonta, 221 F.3d 329, 339 (2d Cr. 2000); Man v.

Donal dson, Lufkin & Jenrette Sec. Corp., 7 F.3d 1085, 1087 (2d

Cr. 1993)(per curian).

For the reasons discussed above, the plaintiff failed to
show that Cairol discrimnated against himon the basis of his
race when it termnated his enploynent. Accordingly, because a
claimpursuant to 8 1981 requires the plaintiff to establish
intentional discrimnation by the defendant, the plaintiff’s

8§ 1981 claimfails.
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[11. Concl usion

For the reasons set forth above, the court finds for the
defendant, Cairol, Inc., as to all clains. Accordingly,
judgnent shall enter in favor of the defendant.

It is so ordered.

Dated this day of February 2001, at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge
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